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123 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

CIVIL DIVISION 

Wilfred Schooler 
34 Kennedy Street, N. E. 

Plaintiff 
vs. 

Sophie Schooler, also known as 
Sophia Schooler 
4808 7th Street, N. W. 
and 

Jack Schooler 
556 Lebanm Street, S. E. 

Apt. #2 

Defendants 

Complaint for Accounting and Other Relief 

1. This is an action to recover more than Three Thou¬ 
sand Dollars ($3000.00), for an accounting and other relief 
as hereinafter set forth. 

2. The defendant, Sophie Schooler, who is also some¬ 
times known as Sophia Schooler, was the third wife of the 
late Louis Schooler who departed this life testate on the 
30th day of July 1942. From the first marriage of the 
said late Louis Schooler were born two daughters, Yetta 
Lesser and Mary Reiskin, and a son, the plaintiff Wilfred 
Schooler; from the second marriage of the said late Louis 
Schooler was born a daughter, Ida Sherman; from the 
said late Louis Schooler’s third marriage to the defendant, 
Sophie Schooler, there were born two sons, Robert Isaac 
Schooler and Jack Schooler; all of said children are now 
living adults. 

3. On, to wit, the 9th day of October 1941, the defend- 
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ant, Sophie Schooler, entered into an agreement 
124 with the said late Louis Schooler, a copy of which 
is attached hereto, marked Exhibit “A”, and prayed 
to be read as a part hereof, and on the same date, the said 
late Louis Schooler signed a paper purporting to be his 
last will and testament, a copy of which is attached hereto, 
marked Exhibit “B”, and prayed to be read as a part 
hereof. By the terms of said agreement, the said will 
became a part thereof. 

4. The said agreements provided that one-fourth of 
the net income from the rented, income producing real 
estate belonging to the defendant, Sophie Schooler, and 
the late Louis Schooler, should be paid to the plaintiff 
either annually or monthly after the death of the decedent 
and the property was to be managed and the rents col¬ 
lected by defendant Jack Schooler, subject to the advice 
of plaintiff and his consent as to repairs. 

5. In addition to the above provisions, the said agree¬ 
ment and will provided, that upon the death of the said 
Louis Schooler, the defendant, Sophie Schooler, should 
have a life estate in all of the property owned by the 
decedent and said Sophie Schooler, and upon her death, 
all of the property should be divided into equal shares 
among all six of the said late Louis Schooler’s children. 

6. On, to wit, the 25th day of June 1942, the plaintiff 
and defendants entered into an agreement, a copy of which 
is attached hereto, marked Exhibit “C”, and prayed to 
be read as a part hereof, for the purpose of clarifying the 
rights of said plaintiff, and said defendants. In addition, 
and contemporaneously with making said agreement on 
June 25, 1942, said defendant, Sophie Schooler, signed, 
sealed, published and declared a paper writing as her last 
will and testament, disposing of all of her property in 
accordance with the said agreements and will of October 

9, 1941. 
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125 7. Thereafter, on July 30, 1942, the said late 

Louis Schooler died and his will was filed in the 
Register of Wills, Office of the District of Columbia on 
August 6, 1942. 

8. After the death of the said late Louis Schooler, the 
defendants took charge of the income producing property, 
but have not paid to the plaintiff, either monthly or 
annually, his 25% of the net income of said income produc¬ 
ing property. 

9. That the income producing property referred to in 
said agreement and wills, consists of the following real 
property: 

(1) 622-24 4th Street, S. W. 

(2) 832 4th Street, S. W. 

(3) 552 Lebaum Street, S. E. 

(4) 551-557 Lebaum Street, S. E. 

(5) 560 Lebaum Street, S. E. 

(6) 556 Lebaum Street, S. E. 

(7) 564 Lebaum Street, S. E. 

(8) 563 Lebaum Street, S. E. 

(9) 567 Lebaum Street, S. E. 

In addition, the said agreement and will of October 9, 
1941, covered the real estate known as 4S0S 7th Street, 
N. W., and other non-income producing property. 

10. The gross annual rentals received from said income 
producing properties approximate $32,000, and the annual 
net income from said properties approximate $12,000. 
Under the terms of said agreements the plaintiff is entitled 
to approximately $250.00 per month or $3,000.00 per year. 
However, the defendants have paid to the plaintiff a total 
of to wit $2929.50 and they have failed and refused to pay 
to the plaintiff the balance due him under the terms of 
said agreement and plaintiff believes there is now due him 
approximately $10,000.00. 
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11. The defendants have conspired to defeat the rights 
of the plaintiff under said agreements and will and are 
wasting the said assets from which the plaintiff is to 
receive his income and estate in remainder. 

126 WHEREFORE, the plaintiff demands judgment 
as follows: 

1. A receiver be appointed to take over and manage the 
property, collect the rents, pay the expenses, and dispose 
of the net income in accordance with the terms of the 
agreements set forth above. 

2. The defendants be required to render an accounting 
of monies received by them since the 30th day of July 
1942. 

3. A judgment be entered for the plaintiff against the 
defendants in the sum of $10,000.00 for money due him. 

4. And for such other and further relief as to the court 
may seem just and proper. 

/s/ Harry Friedman 
Harry Friedman 

Attorney for Plaintiff 

Investment Building 
Washington 5, D. C. 


127 Exhibit “A” 

Agreement 

This agreement made and entered into this 9th day of 
October, 1941, by and between Sophie Schooler, party of 
the first part and Louis Schooler, party of the second part. 

WHEREAS Louis Schooler signed, sealed, published 
and declared by a paper writing to be his last Will and 
Testament made the 9th day of October, 1941, wherein the 
said Louis Schooler gave all of his property both real, 
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personal and mixed to the said party of the first part and 
whereas the said Louis Schooler provided in said last Will 
and Testament that one-fourth of the net income from the 
real estate that is rented as income property shall be paid 
to his son Wilfred Schooler either annually or monthly 
and that his son Jack Schooler shall be manager and 
collector of the income of the property and shall have the 
management of said income property and shall receive the 
sum of Twenty Five Dollars ($25.00) per week for such 
services subject to the advice and consent for repairs of his 
brother, Wilfred Schooler all property of each of the 
parties hereto should be divided equally into six shares 
among all of the second part’s children. 

NOW WHEREFORE THIS AGREEMENT WIT¬ 
NESSETH that for and in consideration of the execution 
of said Will and the duly attestation thereof, the party of 
the second part that the Will and wish clause of the last 
Will and Testament of the said party of the second part 
shall have become a part of this Agreement and that the 
said party of the first part hereby agrees to carry out 
the said Will and wish as and if the same was a bequest 
of property belonging solely to the party of the second 
part in which property the party of the first part shall 
only have a life estate. 

In witness whereof the parties have affixed their hands 
and seals the day and year first hereinbefore written. 

Sophie Schooler 

(Signed in Jewish by) Sophie Schooler (SEAL) 

/s/ Louis Schooler (SEAL) 

128 DISTRICT OF COLUMBIA, ss: 

I, Solomon H. Feldman, a Notary Public in and 
for the District of Columbia hereby certify that Sophie 
Schooler and Louis Schooler parties to the foregoing and 
annexed agreement dated October 9,1941, being personally 
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well knowm to me as the persons who executed the said 
agreement and acknowledged the same to be their free act 
and deed. 

Given under my hand and seal this 9th day of October 
1941. 

/s/ Solomon H. Feldman 
Notary Public, D. C. 

129 Exhibit “B” 

LAST WILL AND TESTAMENT 

of 

LOUIS SCHOOLER 

I, Louis Schooler, of the City of Washington, District 
of Columbia, being of sound and disposing mind, memory 
and understanding do therefore make and publish this my 
last Will and Testament, hereby revoking and annulling 
all wills by me heretofore made, in manner and form 
following, that is to say: 

FIRST, and principal, I direct that all my just debts 
and funeral expenses shall be paid by my executor here¬ 
inafter named as soon after my decease shall be con¬ 
venient ; 

All the rest and residue of my estate, both real, personal 
and mixed, I give, devise, and bequeath to my beloved wife, 
Sophie Schooler and it is my will and wish that during 
the lifetime of my beloved wife, one-fourth of the net 
income from the real estate that is rented as income prop¬ 
erty shall be paid to my son, Wilfred Schooler, either 
annually or monthly as is most convenient and the said 
Wilfred Schooler, shall have control of the bookkeeping 
and accounting of all rents and shall be consulted on all 
repairs that are to be made in the maintenance and upkeep 
of said property and my son; Jack Schooler shall receive 
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the sum of $25.00 a week, and shall act as manager in the 
collections and maintenance of the rent income property 
subject, however, to the above control of my son Wilfred. 
Said managerial to continue as long as my son shall 
remain alive and during the life of my beloved wife. 
Upon the death of my beloved wife all of the property 
is to be divided into six (6) equal shares among all of my 
children whether by this marriage or by former marriages. 
The children are, as follows: Yetta Lesser, Mary Reiskin, 
Wilfred Schooler, Ida Sherman, Robert Isaac Schooler 
and Jack Schooler. 

And LASTLY, I do hereby nominate, constitute and 
appoint my son, Wilfred Schooler, executor of this, my 
last Will and Testament, and I desire that my executor 
hereinbefore named shall be required to give bond for the 
faithful performance of the duties of that office. 

130 IN TESTIMONY WHEREOF, I have set my 
hand and seal to this, my last Will and Testament, 
at Washington, D. C. this 9th day of October, 1941. 

/s/ Louis Schooler (SEAL) 

SIGNED, SEALED, PUBLISHED, AND DECLARED, 
by Louis Schooler the above named testator as and for 
his last Will and Testament, in our presence, and at his 
request, and in his presence, and in the presence of each 
other, -we have hereunto subscribed our names as attesting 
witnesses. 


/s/ Helen E. Swanson 
Residence 6540 Maple Ave., 

Ch. Ch., Md. 

/s/ S. H. Feldman 
Residence 631 E. St., N. W. 
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131 Exhibit “C” 

Agreement 

This agreement made and entered into this 25th day of 
June, 1942, by and between Sophie Schooler, party of the 
first part, Wilfred Schooler, party of the second part, and 
Jack Schooler, party of the third part. 

WHEREAS, the said party of the first part is the wife 
of Louis Schooler with whom the party of the first part 
owns real estate, as tenants by the entirety. 

AND WHEREAS, the said party of the first part signed 
an agreement dated the 9th day of October, 1941, by and 
between herself and husband, providing therein that the 
party of the second part is to receive the sum of 25% of 
the net income of the real estate that is rented as income 
property to be paid annually or monthly, and that the party 
of the third part is to manage and collect the income of 
the property, and as such manager shall receive the sum 
of $25.00 per week for such services rendered, subject to 
the advice and consent for repairs of his brother, Wilfred 
Schooler. 

NOW THEREFORE THIS AGREEMENT WIT¬ 
NESSETH: That for and in consideration of the execu¬ 
tion of the Will of Louis Schooler, the husband of the 
party of the first part, and other valuable consideration 
passing by and between the parties hereto, the party of 
the first part hereby agrees that as long as she may live 
that the party of the second part will receive one-fourth 
of the net income from the real estate which is rented as 
income property, and to be paid either annually or monthly, 
and the party of the third part shall during my life time 
collect the rentals and manage the income of the rental 
property and shall receive the sum of $25.00 per week for 
such services subject to the advice and consent for repairs 
of his brother, Wilfred Schooler. 
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132 IN WITNESS WHEREOF the parties hereto 
have affixed their hands and seals the day and year 
first hereinbefore written. 

(Signed in Jewish by) Sophie Schooler (SEAL) 

(s) Wilfred Schooler (SEAL) 

(s) Jack Schooler (SEAL) 

DISTRICT OF COLUMBIA: ss: 

I, Solomon H. Feldman, a Notary Public, in and for the 
District of Columbia, do hereby certify that Sophie School¬ 
er, Wilfred Schooler and Jack Schooler, parties to the 
aforegoing and annexed agreement, dated June 25, 1942, 
personally appeared before me in said District the said 
Sophie Schooler, Wilfred Schooler and Jack Schooler, 
being personally well known to me as the persons who 
executed the said Agreement and acknowledged the same 
to be their act and deed. 

GIVEN under my hand and seal this 25th day of June, 
1942. 


(s) Solomon H. Feldman 

Notary Public, D. C. 

• • • • 

133 Answer of Defendants to Complaint 

for Accounting, etc. — Covmter-claim. 

Comes now the defendants Sophie Schooler, also known 
as Sophia Schooler, and Jack Schooler, and excepting to the 
inaccuracies, inadequacies, irregularities, and mis-state¬ 
ments contained in the Complaint filed in this cause, and 
without waiving, but expressly reserving their rights by 
motion, or otherwise, hereby make Answer to the said 
Complaint. 


First Defense. 

The complaint fails to state a claim against defendants 
upon which relief can be granted. 
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Second Defense. 

That the alleged Will of the late Louis Schooler has 

no relation or pertinency to the parcels of real property 

identified and set forth in the complaint, as each and 
every such piece and parcel of real property prior to and 
at the time of the death of the said Louis Schooler was 

held in the joint names of the said Louis Schooler and 

Sophia Schooler, as tenants by the entireties; and, as such 
was not subject to disposal by the said Louis Schooler by 
will; that the sole ownership of all of the real prop- 
134 erty described in the complaint filed herein is in 
Sophia Schooler in fee-simple, as the surviving 
member of the tenancies by the entireties and not by virtue 
of any Will or devise. 

Third Defense. 

That the plaintiff has recognized that the alleged Will 
of the late Louis Schooler has no application to the real 
property as identified and set forth in the complaint filed 
herein, he being the executor nominated as such in the 
said alleged Will, and he having merely filed or caused to 
be filed the said alleged Will on August 6, 1942, but has 
not caused same to be offered for probate and record, nor 
has same been so admitted. 

Fourth Defense. 

That the several alleged agreements exhibited with the 
complaint and referred to therein are nudum pactum. 

Fifth Defense. 

2. The defendants admit the allegations contained in 
the second paragraph of the complaint herein. They also 
state that the defendant Sophia Schooler was the mother 
to and reared all six of the named children of the late 
Louis Schooler, including the plaintiff, from early child¬ 
hood. 
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3. The defendants state that there was no legal or 
valid consideration for the alleged agreement mentioned 
in the third paragraph of the complaint herein; that it 
was signed by the defendant Sophia Schooler by “Her 
Mark” (Signature in Yiddish), she being unable to read 
or write English, merely to please the whim of her seriously 
ill husband; that it pertains only to property which the 
late Louis Schooler then owned, and which by the nature 
of such holding could be classified as his devisable 
property. 

135 4.-5. The defendants deny the allegations of the 

4th and 5th paragraphs of the complaint herein, and 
state that the statements contained therein are inaccurate, 
incorrect, and mis-leading. 

6. The defendants state that the alleged agreement 
referred to in the 6th paragraph of the complaint herein 
was without valid or legal consideration and is a nudum 
pactum; being merely an abortive attempt by the plaintiff 
herein to achieve something to which he was not entitled; 
and the said defendant Sophia Schooler states that if she 
signed a Will on June 25, 1942, as alleged, it was signed 
merely to please the whim of a seriously ill husband, and 
with mental reservation and knowledge that same could 
be revoked by her at any time thereafter. 

7. The defendants admit the allegations contained in 
the seventh paragraph of the complaint herein. 

8. -9. The defendants for answer to the eighth and ninth 
paragraphs of the complaint herein state that the alleged 
Will of the late Louis Schooler has no relation or perti¬ 
nency to the parcels of real property identified and set 
forth in the complaint, as each and every such piece and 
parcel of real property prior to and at the time of the 
death of the said Louis Schooler was held in the joint 
names of the said Louis Schooler and Sophia Schooler, 
defendant herein, as tenants by the entireties; and, as 
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such was not subject to disposal by will by the said Louis 
Schooler; that the sole ownership of all of the real property 
described in the complaint herein is in the defendant 
Sophia Schooler in fee-simple, as the surviving member 
of the tenancies by the entireties and not by virtue of any 
Will or devise; that the plaintiff has recognized that the 
alleged Will of the late Louis Schooler has no application 
or pertinency to the real property as identified and set 
forth in the complaint filed herein, he being the 
136 executor nominated as such in the said alleged Will, 
which he merely filed or caused to be filed in the 
Office of the Register of Wills for the District of Columbia 
on August 6, 1942, but he has not caused same to be 
offered for probate and record, nor has same been so 
admitted. The defendants further say that the several 
alleged agreements exhibited with the complaint and re¬ 
ferred to therein are nudum pactum. 

10. The defendants for answer to the tenth paragraph 
of the complaint herein, deny that the plaintiff is entitled 
under the terms of the alleged agreements, or otherwise, 
to any income whatsoever from any of the properties 
described in the ninth paragraph of the complaint, the 
ownership of which prior to and at the time of the death 
of the said Louis Schooler was in the defendant Sophia 
Schooler as a tenant by the entireties, and upon the death 
of the said Louis Schooler became the sole and surviving 
member of such tenancy by the entireties. These defend¬ 
ants admit that the plaintiff has by argument and per¬ 
suasion acquired from the defendant Sophia Schooler at 
varying times and in varying amounts a total of $2,929.50, 
and the defendant Sophia Schooler says that such pay¬ 
ments were made merely to avert arguments which caused 
her much physical distress and harm to her; and, to the 
return of which total sum she is justly entitled. 

11. The defendants deny, as baseless, the allegations 
contained in the 11th paragraph of the complaint herein. 
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Counter-claim 

For further Answer and by way of Counter-claim the 
defendant Sophia Schooler claims of and from the plaintiff 
Wilfred Schooler the sum of Twenty-nine hundred twenty- 
nine and 50/100 dollars, being the total of sums 
paid by said defendant to the plaintiff from time to time 
since July 30, 1942, on his representations of being 
137 entitled to same, and to avert family arguments 
wdiich result in mental distress and physical harm 
to said defendant. 

AND now T , having fully answered the allegations of 
the complaint filed herein, the defendants pray judgment 
in favor of the defendant Sophia Schooler against the 
plaintiff Wilfred Schooler, in the amount of $2,929.50; and 
further pray that the plaintiff’s action against these de¬ 
fendants may be dismissed, and that they have their costs. 

Witnessed to Mark: 

David Wieneb 
C. W. Fowleb 

Her 

Sophia Schooler 

Mark 

4808 7th Street, N. W. 

Jack Schooleb 
Jack Schooler 

Defendants. 

556 Lebaum Street, S. W. 

David Wiexeb 

David Wiener 
Attorney for Defendants. 

Suite 606 918 F St. N. W. 

Washington, D. C. 

• • • • 
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* • * • 

141 Complaint of Additional Parties Plaintiff 

Yetta B. Lesser, Mary S. Reiskin, and Ida Sher¬ 
man, the intervening parties plaintiff, adopt the allegations 
of Paragraphs 1 to 9 of the complaint and pray that they 
be read as a part hereof. They have no direct interest in 
Paragraphs 10 and 11 of the complaint. 

WHEREFORE, the additional parties plaintiff demand 
judgment as follows: 

1 . 

2. A judgment declaring the agreements in the com¬ 
plaint to be valid and in full force and effect. 

142 3. A judgment declaring the additional parties 
plaintiff and the additional party defendant to have 

a remainder in fee simple in the property described in the 
complaint, subject to the life interest as set forth in the 
original plaintiff’s complaint. 

4. And for such other and further relief as to the court 
may seem just and proper. 

Answer to Counterclaim of Defendant Sophie Schooler 

For answer to the counterclaim of the defendant, Sophie 
Schooler, the intervening additional parties plaintiff state 
they have no interest in said counterclaim as it does not 
seek relief against them except that it is based on the 
defense that the agreements referred to the plaintiff’s com¬ 
plaint are nudum pactum. These additional parties plain¬ 
tiff aver that said agreements are valid and in full force 
and effect. 

/s/ Harry Friedman 

Attorney for additional 
parties plaintiff 




15 


139 Answer to Counterclaim 

Now comes the plaintiff, Wilfred Schooler, and for 
answer to the counterclaim of the defendant Sophia 
Schooler, denies that he is indebted to said defendant in 
the sum of Twenty-Nine Hundred Twenty-nine and 50/100 
Dollars ($2929.50) or any other amount, and denies the 
other statements made therein. 

Further answering said counterclaim, said plaintiff re¬ 
fers to the Complaint filed herein and prays that it may 
be read as a part hereof. 

/s/ Harry Friedman 
Harry Friedman, 

Attorney for Plaintiff 
412 - 5th St. N. W. 
Washington 1, D. C. 


145 Findings of Fact and Conclusions of Law. 

Upon consideration of the evidence adduced at 
the hearing of the above-entitled cause, and counsel for 
the respective parties being heard, the Court finds the facts 
and states the conclusions of law as follow’s: 

(a) Findings of Fact. 

1. That all of the property in and to wdiich the plaintiffs 
assert a claim was, prior to and at the time of the death 
of Louis Schooler, owmed and held by Louis Schooler and 
Sophie Schooler, his wdfe, as Tenants by the Entireties. 

2. That upon the death of Louis Schooler all of the 
properties which were held and owned by Louis Schooler 
and Sophie Schooler, as Tenants by the entireties, were 
in the sole and exclusive ownership of Sophie Schooler. 
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3. That there was no evidence to establish in 
146 the plaintiffs, or any of them, any right, title, or 
interest of any nature or description in or to the 
properties owned by Sophie Schooler as the surviving 
party in said tenancies by the entireties. 

4. That no moneys were paid by Sophie Schooler, or 
her agent, to the plaintiff Wilfred Schooler pursuant to 
any legal obligation so to do. 

5. That upon a consideration of all of the evidence in 
the case the plaintiffs have not sustained the burden of 
proof in attempting to establish their claims as prayed 
in this action. 

(b) Conclusions of Law. 

1. That upon the deathof Louis Schooler the properties 
involved in this cause were in the sole and exclusive owner¬ 
ship of Sophie Schooler in fee-simple. 

2. That the plaintiffs have failed to establish any right, 
title, or interest in or to the said properties, or any of 
them. 

3. That the Complaint of the original plaintiff and the 
Complaint of the additional parties plaintiff should both 
be finally dismissed and judgment entered for the defend¬ 
ants. 

4. That the defendant Sophie Schooler, by her counsel, 
having requested permission to withdraw her Counter- 
Claim, without prejudice, that the said Counter-Claim 
should be dismissed, without prejudice. 

BY THE COURT: 

F. Dickinson Letts 
Justice. 

Dated May 6th 1947. 

• • • • 
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147 Order and Judgment . 

This cause having come on to be heard upon the 
Complaint of the original plaintiff Wilfred Schooler; the 
Answer of the Defendants Sophie Schooler and Jack 
Schooler; the Complaint of the Additional Parties plaintiff; 
testimony having been taken on behalf of the plaintiffs; 
and counsel for the respective parties having been heard 
in open Court; and the Court having entered its Findings 
of Fact and Conclusions of law, it is, this 6th day of May, 
1947, 

ORDERED that Judgment be entered herein for the 
defendants, and that said cause be and it is hereby dis¬ 
missed, with costs; and it is 

FURTHER ORDERED that the Counter-claim of the 
defendant Sophie Schooler against the original plaintiff 
Wilfred Schooler be and the same is hereby dismissed, 
without prejudice. 

BY THE COURT: 

F. Dickinson Letts 
Justice 

• • • • 


2 Proceedings 

MR. FRIEDMAN: If it please Your Honor, this 
is a case brought by Wilfred Schooler originally against 
his mother, Sophie Schooler, and his brother, Jack 
Schooler. So that there will be no misleading of the Court 
on the designation of the mother, Sophie Schooler, she is 
the stepmother of the plaintiff, Wilfred Schooler, and Jack 
Schooler is a half brother. That is, they have the same 
father but different mothers. 

So that you will have sufficient background to follow the 
case, Your Honor, I think I can do it probably this way: 


\ 
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This is a case in which the defendant, Sophie Schooler—I 
guess I had better start it this way. 

Louis Schooler, who is now deceased, was ma rried 
3 three times during his lifetime. As a result of his 
first marriage, there were bom three children, Yetta 
Lesser, a daughter, Mary Reiskin, a daughter, and a son, 
who is the plaintiff, Wilfred Schooler. 

From his second marriage one daughter was bom, Ida 
Sherman, and from the third marriage to the defen dan t, 
Sophie Schooler, two boys were bom, Jack Schooler and 
another brother, Robert Isaac Schooler. All of the chil¬ 
dren are now in court, I think. 

The parties, that is, Louis Schooler and Sophie Schooler, 
were married some 35 years before he died, approximately 
that time. When they were married the defendant raised 
four children of the late Louis Schooler and had two addi¬ 
tional children by him, and they were raised as one family. 

During the course of their lifetime the deceased, Louis 
Schooler and the defendant, Sophie Schooler, his wife, ac¬ 
cumulated various properties, various real estate and other 
properties, and he became ill some time about October 9, 
1941. When Louis Schooler became ill, he was taken to 
the hospital and while he was in the hospital he made a 
will by which he attempted on its face to distribute the 
property that he owned as tenants by the entirety and 
property that he owned individually, to his wife for life, 
subject to a life estate of 25 per cent of the income pro¬ 
ducing property to his son, Wilfred Schooler, the plaintiff 
here. 

4 Another provision provided for $25 a week to an¬ 

other son, who is actually the son of the defendant, 
Sophie Schooler, of $25 a week while he was managing 
. the properties that the two parties owned together. 

Upon Sophie Schooler’s death, all the property was to 
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be divided equally between all six children. At the same 
time, or at least under the same date of October 9th, and 
I believe the evidence will show that that was actually pre¬ 
pared a few days later, an agreement was entered into 
which was dated October 9, 1941, between Sophie Schooler, 
the defendant, and the late Louis Schooler under which in 
consideration of the making of the will by Louis Schooler 
and other considerations between them, I assume, which 
is set forth as Exhibit A, the agreement itself, Mrs. 
Schooler agreed to distribute the property in the way that 
it was set forth in the will of Louis Schooler, and it was 
categorically mentioned that the property would be dis¬ 
tributed to her for life, 25 per cent of the net income to 
the boy, to the plaintiff, $25 a week to the son, Jack 
Schooler, and upon her death the property to be divided 
six ways between the surviving children. 

Thereafter another agreement was entered into between 
the defendant, Sophie Schooler, with the plaintiff, Wilfred 
Schooler, and with the defendant, Jack Schooler. "Why 
that was entered into, I am not too certain myself, but it 
was entered into apparently to corroborate the action 
5 of the defendant taken before, and to insure the pay¬ 
ment during her lifetime to Wilfred Schooler of his 
25 per cent of the income and, I assume, the $25 a week 
to the other boy, Jack Schooler. 

That agreement was entered into on June 25, 1942, some 
nine months after the first agreement was entered into, and 
the first agreement is referred to in there, and it shows a 
division to be made of the income from the income pro¬ 
ducing real estate owned by the two parties during their 
lifetime as tenants by the entirety. 

Thereafter Louis Schooler died, about five or six weeks 
later, on July 30, 1942; subsequent to his death in 1942, 
the defendant, Sophie Schooler, and the defendant, Jack 
Scholer, and the plaintiff, Wilfred Schooler, all worked to¬ 
gether to get the estate of Louis Schooler in proper condi- 
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tion, paid off his obligations that he left immediately fol¬ 
lowing his death, and I think that beginning in November 
of 1942, which was some five months after his death, about 
four months, they began a distribution of the income from 
the income producing properties, and they gave, that is, the 
defendant, Jack Schooler, and the defendant, Sophie 
Schooler, gave what they purported to be the 25 per cent 
distribution of the net income from the income producing 
properties, and that has continued, I think, almost without 
interruption from 1942 until the time suit was filed in the 
latter part of December, 1946. 

It is our contention that under the terms of the 
6 agreement of October 9,1941, as corroborated by the 
second agreement of June 25, 1942, and by the sub¬ 
sequent actions of the parties themselves, that an agree¬ 
ment was entered into which specifically gave to the plain¬ 
tiff his right of 25 per cent of the net income during the 
lifetime of the defendant, Sophie Schooler, and gave the 
property in fee simple upon her death to all six children. 
The payments, incidentally— 

THE COURT (interposing): I thought you said that is 
what they had done since 1942. 

MR. FRIEDMAN: I was just about to correct myself. 
They gave, I said, what purported to be. I didn’t make 
a complete explanation. Actually they didn’t give 25 per 
cent. There was more income than was actually distrib¬ 
uted. They gave what was purported to be 25 per cent, 
but actually it was about 10 per cent, or maybe less than 
that. 

We claim an accounting for the difference between the 
amount we received and the 25 per cent that was due to 
us under the terms of the agreement. What they pur¬ 
ported to be 25 per cent, actually wasn’t 25 per cent, al¬ 
though they represented it to be that. 
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When we prove these facts, we will ask Your Honor for 
a decree confirming the agreement that w T as made and de¬ 
claring the rights of all the parties. 

This \ras originally brought, Your Honor, by Wilfred 
Schooler alone for an accounting against his mother, 
7 Sophie Schooler, and his brother, Jack Schooler, 
who seems to have control of the money, or at least 
control of the collection of it. 

The defendants filed an answer denying the validity of 
the various agreements that were made and say that they 
were nudum pactum, and that there had been no valid 
agreement made, and they asked that the plaintiff be re¬ 
quired to reimburse the defendant, Sophie Schooler, for 
some $2900 that she has given him over this period of 
time. 

As a result of the claim that the agreements are nudum 
pactum, it then became necessary to make all of the other 
four children who would benefit under the terms of the 
agreement, additional parties plaintiff. Three of them 
have joined with the plaintiff, that is, the other two full 
sisters of the plaintiff, and the half sister of the plaintiff, 
and the full brother of the defendant has refused to join 
us, and we had to name him as an additional party defend¬ 
ant. In order to adjust the full rights all the parties had 
to be before the Court, and the Court allowed us to make 
them additional parties plaintiff and defendant, and that 
is the situation at this time. 

MR. WIENER: I rise to move for judgment for the 
defendants on the opening statement of the plaintiff, and 
I call attention to the fact that plaintiff’s counsel didn’t 
say that that will has never been probated. It has been 
merely filed in 1942. 

The agreements that he refers to, the alleged 
agreements, show on their face that there was no con- 
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sideration, and they are nudum pactum because there is 
no consideration. 

In regard to the properties held as tenants by the en¬ 
tirety, under the complaint they do not say these prop¬ 
erties are held by the entirety, and in the exhibits. The 
will does not say I give the property held by the entirety, 
but it says I give all my property, both real, personal and 
mixed to Sophie Schooler. 

The agreement was tied up by reference and by incor¬ 
poration to the statements identified in this paper writing 
of October 9th. They cannot create an estate, taking away 
the property that is held by the entireties with all the 
attendant rights that go with it. They maintain that is 
tied in with a paper writing that has never been probated 
and never administered, changing the incidence of owner¬ 
ship which went by process of law to the defendant, Sophie 
Schooler, as the survivor of the tenants by the entireties. 
Yet, for each one of the properties designated in the com¬ 
plaint here, there is no consideration. 

When they come to the July 25th paper, it refers to the 
will and agreement made and dated October 9, 1941, as the 
consideration for that. Well, that is purely a fantasy, 
and the October 9th agreement and the will dated October 
9th—the statement by counsel was, I believe, it was 
9 made a few days later, and I submit that there is no 
consideration for that. But even assuming for the 
sake of argument, which I do not agree to, that there was 
consideration, the reference in both agreements is not 
identifiable with the property held by Mrs. Sophie Schooler 
as the survivor of the tenants by the entirety, by the paper 
put in the statement. 

Now, if he wanted to change title, there were means of 
doing it by provisions of the Code, making a conveyance 
to a straw party and making a conveyance back, one way 
or the other, but they didn’t do it by the alleged agreement 
that counsel spoke about in his opening statement. 
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Now, as to the amounts of money, yes, the plaintiff, Wil¬ 
fred Schooler, got $2929.50 from his mother at different 
times under different representations, in the period from 
the death of Louis Schooler until this suit was filed. 

He says that is, presumably, one-fourth of the net in¬ 
come of certain income producing properties, but he does 
not tell the Court what those properties are. In the com¬ 
plaint he listed the properties in the ninth paragraph by 
street addresses as the properties referred to in this al¬ 
leged signed agreement, but the signed agreement did not 
identify them as such. When we look to the record, we find 
that these properties listed are the properties held as 
tenants by the entireties by Louis and Sophie Schooler, 
and by operation of law, it is her property, and there¬ 
fore the income from these properties is hers and 
10 entitles no one, the plaintiff or anyone else, to an 
accounting on these properties. This agreement re¬ 
ferred to the will, and as I said, the will says I give all my 
property*, not property held jointly, to my. wife, and the 
complaint fails to the extent it refers to the property held 
by the defendant. There is no justification for it, and I 
submit to Your Honor on the examination of the pleadings 
and on the opening statement there should be a judgment 
for the defendants. 

THE COURT: Do you admit that these properties 
were held by the entirety? 

MR. FRIEDMAN: Prior to that time, yes, sir, and up 
until the time of death. That is, they were held at the time 
of the making of the agreement. 

THE COURT: Do you contend that there was any 
consideration for the agreement which you rely upon? 

MR. FRIEDMAN: Yes, sir. 

THE COURT: What? 

MR. FRIEDMAN: The consideration in the making 
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of the will and the consideration of the parties themselves 
in the making of the agreement. This was a husband and 
wife who were making a plan for the distribution of the 
jointly owned property and as they had a right at that 
time to do. They can distribute it in any manner they see 
fit, and if they made an agreement to such effect it is a 
valid agreement. 

THE COURT: Who made the agreement? 

11 MR. FRIEDMAN: The husband and wife, the 
owners of the property, made such an agreement. 

THE COURT: They did not convey any title, did they? 

MR. FRIEDMAN: I think they actually did convey 
title in the agreement, and if not by the agreement, they 
created a trust. In effect, it was an equitable conveyance, 
put it that way. It was under seal, in the first instance, 
and under seal we do not require consideration for it. 

THE COURT: If it was, who would be the beneficiaries 
of that trust? 

MR. FRIEDMAN: The beneficiaries? 

THE COURT: The husband on one side and the wife 
on the other? 

MR. FRIEDMAN: The children of the wife, and the 
children of the two parties making the trust. 

THE COURT: How? Did the agreement say that? 

MR. FRIEDMAN: Yes, Your Honor. The agreement 
says that it shall go to all six. In Exhibit A it says: 

“Whereas Louis Schooler signed, sealed, published and 
declared by a paper writing to be his last will and testa¬ 
ment made the 9th day of October, 1941, wherein the said 
Louis Schooler gave all of his property both real, personal, 
and mixed to the said party of the fir^t part and whereas 
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the said Louis Schooler provided ia said last will and testa¬ 
ment that one-fourth of the net income from the real 

12 estate that is rented as income property shall be paid 
to his son Wilfred Schooler either annually or month¬ 
ly and that his son Jack Schooler shall be manager and col¬ 
lector of the income of the property and shall have the 
management of said income property and shall receive 
the sum of $25 per week for such services subject to the 
advice and consent for repairs of his brother, Wilfred 
Schooler, all property of each of the parties hereto should 
be divided equally into six shares among all of the second 
part’s children.” 

Now, the second patry here is Louis Schooler, the de¬ 
ceased, and the first party is Sophie Schooler, the defend¬ 
ant, and then they go into this: 

“Now, wherefore this agreement witnesseth that for and 
in consideration of the execution of said will and the duly 
attestation thereof, the party of the second part that the 
will and wish clause of the last will and testament of the 
said property of the second part shall have become a part 
of this agreement and that the said party of the first part 
hereby agrees to carry out the said will and wish as and if 
the same was a bequest of property belonging solely to 
the party of the second part in which property the party 
of the first part shall only have a life estate.” 

Now, in effect they made a distribution there. In effect 
they made their distribution at that time. They described 
the property as being all the property that the par- 

13 ties own, and that is signed under seal and acknowl¬ 
edged, and by the agreement, as far as reference to 

the property is concerned, there was no question as to 
whether it w'as referred to as individually owned by one 
person or by the entireties. 

Now-, the subsequent agreement that they made, dated 
June 25,1942, one of the main portions says, Paragraph 2: 
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“ Whereas, the said party of the first part is the wife of 
Louis Schooler with whom the party of the first part owns 
real estate, as tenants by the entirety.” 

The only purpose of bringing that in was to show what 
they were contracting to, and in here they say: “Whereas 
the said party of the first part signed an agreement dated 
the 9th day of October, 1941,” and they go back to the 
original agreement and show how this income is to be dis¬ 
tributed. I submit under the agreements themselves there 
has been an effort to make a distribution in accordance 
with the agreement as both parties had a right to do. 
A husband and wife may make an agreement as to what 
should happen to their property. 

If it is under seal, in the first instance, there is no neces¬ 
sity for consideration because our Court of Appeals and 
the Supreme Court both said that an agreement under seal 
does not require consideration, and I respectfully submit 
that under this agreement we are entitled to the relief we 
have asked for. 

MB. WIENER: I just want to emphasize the 
14 fact, Your Honor, that this agreement was tied in 
with the alleged will. No will was ever probated or 
offered for probate, but merely filed. Why he has gone 
and made that part of it, I can’t see, but the situation is 
that the will was merely filed. I think you can infer only 
one thing: If there is any property, they were properties 
held by the entireties with right of survivorship. When 
they talk about the will, he says: 1 give all my property, 
and the agreement refers to having made a will and dis¬ 
posed of his property. It doesn’t say, the agreement that 
has been read, that he disposed of the property at all. 
They held all of that by the entireties. He didn’t have it to 
give. It has been held definitely that such property is 
not devisable by the other party. 

THE COURT: I think you are right and that is the 
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way I understand it, but I think perhaps that it will be 
better if I hear the plaintiff’s case. You may have an 
opportunity to present your motion again at that time. 

MR. WIENER: Thank you, Y"our Honor. 

• • * * 

15 MR. FRIEDMAN: Mr. Schooler, take the stand. 
Before he starts to testify, I should like to call 

Your Honor’s attention to the fact that as far as the plead¬ 
ings are concerned and execution of these agreements, the 
agreement of October 9, 1941, is admitted, but the validity 
of it is not admitted, and that the defendant, Sophie 
Schooler, could understand it, is also denied, Your Honor. 
So I thought I had better give you that additional bit of 
background. 

Thereupon— 

16 WILFRED SCHOOLER, 

the plaintiff herein, was called as witness for and in 
his own behalf, being then and there first duly sworn by 
the Clerk of the Court, assumed the witness stand and, 
upon examination, testified as follows: 

Direct Examination 
By Mr. Friedman: 

Q. Mr. Schooler, state your full name, please. A. Wil¬ 
fred Schooler. 

Q. You are a son of the late Louis Schooler? A. Yes, 
sir. 

Q. Are you the oldest son of Louis Schooler? A. Yes, 
sir. 

Q. And your brother is Jack Schooler? A. Yes, sir. 

Q. Is that your brother (indicating) ? A. Yes, sir. 

Q. And your other brother is Robert Isaac Schooler? 
A. Yes, sir. 
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Q. And they are the children of your father and your 
stepmother! I will refer to her as stepmother. A. Yes, 
sir. 

Q. You and Yetta and Mary are the children of your 
father’s first wife? A. Yes, sir. 

17 Q. And your sister Ida is the child of your 
father’s second wife? A. Yes, sir. 

Q. And all six of you were raised by Mrs. Schooler? 
A. Yes, sir. 

Q. Was there any difference between you when you 
were brought up? A. No, sir. 

Q. You were brought up as children of the same mother 
and father? A. Yes, sir. 

Q. Now, directing your attention to October, 1941, did 
there come a time when your father made a will? A. Yes, 
sir. 

Q. Were you there when the preparation of the will was 
discussed? A. Yes, sir. 

Q. Did you see the will itself executed? A. No. 

Q. You learned some time later that the will had been 
executed? A. Yes, sir. 

Q. And did you learn some time later an agreement, 
dated October 9, 1941, had been executed by your mother 
and father? A. Yes, sir. 

18 Q. When did you learn about the agreement, the 
actual execution of the agreement and the will? A. 

About some time in the latter part of November. 

Q. Did you see the agreement and the will at that time, 
if you remember? A. No. 

By the Court: 

Q. November of what year, sir? A. November, 1942. 

By Mr. Friedman: 

Q. ’42? A. Yes. 

Q. Are you sure about ’42? A. Yes—November, ’41. 
Q. Where was your father? Your father was in the 
hospital on October 9, 1941, was he not? A. Yes. 

Q. And it was some time after he had come from the 
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hospital that you learned about this agreement? A. Yes. 

Q. And will? A. Yes. 

Q. Did you have any conversation with Jack Schooler 
or Robert Schooler or your mother, Sophie Schooler, con¬ 
cerning the agreement and will, and wrhen w’as the 
19 first time that you had some conversation subsequent 
to the making of it? 

THE COURT: What does the will have to do with it? 

MR. FRIEDMAN: He had some conversation .with 
them concerning it, and I wanted to know’ wrhen. They are 
the defendants in the case, Your Honor. 

MR. WIENER: I object to it. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Did you have some conversation with Mrs. Schooler 
about the making of the agreement subsequent to October 
9, 1941? A. Yes. 

MR. WIENER: I object. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: Your Honor sustains the objection 
to conversation with his mother about the making of the 
agreement and the discussion of the terms? 

THE COURT: Yes. 

MR. WIENER: Are you trying to vary it? 

THE COURT: There is a contract between her and 
her husband, I take it? 

MR. FRIEDMAN: It is denied in the pleadings. They 
deny she understood the terms of it, and that is the issue 
that I am attempting to meet by this question—where 
6he denies it. 
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THE COURT: That would be a matter of re- 

20 buttal, 'would it not? 

MR. FRIEDMAN: Your Honor is probably com¬ 
pletely right on that. I won’t press it. 

By Mr. Friedman: 

Q. Directing your attention to June 25, 1942, did you 
and your mother and brother Jack make an agreement? 
A. Yes, we did. 

Q. Is this the agreement? A. Yes. 

Q. Whose signature is on there? A. My mother’s, 
Sophie Schooler, signed in Jewish, mine is in English, and 
Jack Schooler’s is in English. 

MR. FRIEDMAN: How late is Your Honor going to 
sit? 

THE COURT: Four o’clock. 

MR. FRIEDMAN: The original of the other agreement 
is not in Court. I think Mr. Feldman has it. He is under 
subpoena. Shall I call him and have him sent for? 

THE COURT: Have it here in the morning. 

MR. WIENER: I object to that and its relevancy to 
the issue. Not on the signature, but that there is no con¬ 
sideration and it is not relevant. 

THE COURT: In what way do you say it is relevant? 

MR. FRIEDMAN: It is relevant to show the intentions 
of the parties, Your Honor. It is relevant to show the 
intention of the parties and to show what are the 

21 things contracted about on October 9, 1941. 

THE COURT: Well, it may be received. Per¬ 
haps it will throw some light on the part of Sophie 
Schooler. 

MR. WIENER: May I have an exception, Your Honor? 
THE COURT: Yes, you have an exception. 
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(Thereupon the document was received in evidence and 
marked “Plaintiff’s Exhibit No. 1.”) 

By Mr. Friedman: 

Q. At the same time that the agreement of June 25, 
1942, was executed was another paper drawn for execution 
by Sophie Schooler? A. Yes. 

Q. What was that? 

MR. WIENER: I object. 

THE WITNESS: Sophie Schooler made a will. 

MR. WIENER: I object to that, Your Honor. 

MR. FRIEDMAN: Just a minute. 

MR. WIENER: What Sophie Schooler did or whether 
she made a will is of no concern. 

THE COURT: The answer may stand. 

By Mr. Friedman: 

Q. Where was it done? A. In Mr. Feldman’s office. 

Q. At the same time that the agreement was executed? 
A. At the same time. 

22 Q. Do you know who witnessed the will that was 
made? A. Yes. 

Q. WIio? A. A man named Morris Abrams. 

MR. WIENER: I object. 

THE COURT: The objection is sustained. The will it¬ 
self will be the best proof. 

MR. FRIEDMAN: I will bring that in, Your Honor. 

By Mr. Friedman: 

Q. And subsequently your father died on July 20, 
1942? A. That is right. 

THE COURT: What date? 
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MR. FRIEDMAN: July 30, 1942. 

THE COURT: July 30, 1942? 

MR. FRIEDMAN: Yes. 

By Mr. Friedman: 

Q. Subsequent to the making, and the death of your 
father, will you tell us what happened between your mother 
and you? What steps ■were taken? A. Subsequent to 
the death of my father, Jack became, Jack Schooler be¬ 
came the manager of the property located in Southeast 
and in Southwest. He collected all rents and took care of 
the property, and he made all statements at the end of the 
month, of which I got one statement every month, showing 
the income and the disbursements, the monthly in- 
23 come and monthly disbursements. At the expira¬ 
tion, when the month was over, he would give a state¬ 
ment showing what had taken place, how much money came 
in and how much was spent. 

Q. What would you do with the statement? Would you 
talk with your mother about it? A. Yes. 

Q. Did you discuss the statement with your mother? 
A. Yes. 

Q. When following the death of your father, did you 
get your first distribution of funds? A. November 3, 
1941. 

MR. FRIEDMAN: May I have the checks that I sub¬ 
poenaed? 

MR. WIENER: Your Honor, I am making a blanket 
objection to the relevancy of the testimony with reference 
to the property or the income from the property. It is 
held as tenants by the entirety, and they haven’t identified 
the income and to what property they refer to. I object. 

THE COURT: The property has not been identified. 
MR. WIENER: No. 
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MR. FRIEDMAN: I show you what has been marked 
Plaintiff’s Exhibit 3-A. This is in reference to a deposi¬ 
tion, Your Honor, that w^as taken. May I use the same 
numbers? Or shall I start this with number 1? 

THE COURT: This is number 1. Make that 

24 number 2. 

(Thereupon the paper writing was marked 
“Plaintiff’s Exhibit No. 2 for Identification.”) 

By Mr. Friedman: 

Q. Is that the check that you have reference to, the first 
check that you received of $99.50? A. Yes, sir. 

MR. WIENER: I have noted an objection because of 
the relevancy of this, and it is without identification of 
the property from which it is supposed to be income. 

MR. FRIEDMAN: I would like the record to show that 
on the left-hand comer of the check it says: One-quarter 
of accumulation. 

MR. WIENER: I still object because it doesn’t say 
what property it might be received from. 

THE COURT: It may be received for the present. 

(Thereupon the paper writing previously marked 
“Plaintiff’s Exhibit No. 2 for Identification” was received 
in evidence as “Plaintiff’s Exhibit No. 2.”) 

By Mr. Friedman: 

Q. When you received that check, did you get some 
statement? A. Yes. 

Q. I show you these statements, marked Plaintiff’s Ex¬ 
hibits 3, 4, and 5, for identification. Are these state- 

25 ments that you received from Jack Schooler? A. 
A. Yes, sir. These are not the ones I have. I 

•have duplicate copies of these. I didn’t receive these but 
I received copies similar to these. 
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Q. These are ones from his files? A. Yes. 

MR. FRIEDMAN: Let the record show that these were 
obtained from Jack Schooler. 

MR. WIENER: He said he has the originals. He 
should produce them. 

MR. FRIEDMAN: These are the originals. He said 
he had a copy. 

THE COURT: Has he the copies that he received? 

MR. FRIEDMAN: Yes, Your Honor, and those are the 
originals of them. 

THE COURT: Do you want to press your objection? 

MR. WIENER: Not if that is the original. I thought 
he was talking about the copies. I thought he said he had 
the originals. 

THE COURT: They may be received, subject to motion 
to strike. 

(Thereupon the paper writings w-ere received in evidence 
and marked “Plaintiff’s Exhibit 3, 4, and 5,” respectively.) 

MR. FRIEDMAN: You better mark these. 

(Thereupon paper writings were marked “Plaintiff’s 
Exhibit 6, 7, and 8 for Identification.”) 

26 By Mr. Friedman: 

Q. Did you get copies of the statement of No¬ 
vember, December and January, marked Plaintiff’s Exhib¬ 
its 6, 7, and 8? A. Yes, sir. 

Q. Now, did you receive this check, dated December 5, 
1942, Plaintiff’s Exhibit No. 9 for Identification? A. Yes, 
sir. 

(Thereupon the paper waiting was marked “Plaintiff’s 
Exhibit No. 9 for Identification.”) 
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By Mr. Friedman: 

Q. Did you receive this from Jack Schooler, dated Jan¬ 
uary 1, 1943, Plaintiff’s Exhibit No. 10 for Identification? 
A. Yes, sir. 

(Thereupon the paper writing was marked “Plaintiff’s 
Exhibit No. 10 for Identification.”) 

MR. WIENER: The same objection, Your Honor. 

THE COURT: The same ruling. 

Bv Mr. Friedman: 

* 

Q. On the check dated December 5, 1942, there is a 
notation, portion of November. Whose handwriting is 
that? A. Jack Schooler. 

Q. And on the January first check, Plaintiff's Exhibit 
No. 10 for Identification, there is a notation, December 
division. WTiose notation is that? A. Jack Schooler. 
27 Q. Did you discuss these statements and these 
checks with your mother at the time you received 
them? A. Yes. 

MR. WIENER: I object to that, Your Honor. 

THE COURT: The same ruling. 

By Mr. Friedman: 

Q. What did she say about these distributions? A. 
She didn’t say anything about the distributions. She was 
Very much satisfied with the distributions. 

Q. Did she say what they were for? A. I explained to 
my mother any number of times the actual goings on, of 
the income and the disbursements, and at the end of each 
month, I said, there we show the net balance, of which I 
get one-fourth, which is so much money, and you get the 
remainder, three-fourths, and she seemed to be very well 
satisfied with that. 
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Q. These were prepared by Jack Schooler before you 
got them? A. Yes. 

Q. Now, I show you Plaintiff’s Exhibit for Identifica¬ 
tion No. 11. Will you tell me what Plaintiff’s Exhibit No. 
11 is? A. It is a book in which all the income and dis¬ 
bursements were put in. 

28 (Thereupon the document w*as marked “Plain¬ 
tiff’s Exhibit No. 11 for Identification.”) 

MR. WIENER: I object, Your Honor. 

By Mr. Friedman: 

Q. By whom? A. Jack Schooler. 

THE COURT: Same ruling. 

MR. WIENER: He has not indicated what it is. 

MR. FRIEDMAN: It is the income and disbursements 
from the property. 

By Mr. Friedman: 

Q. What property is it? A. Property located in 
Southeast and property located in Southwest. 

Q. That is real estate? A. Real estate owned by Mrs. 
Sophie Schooler. 

Q. And that is the same real estate that was owned by 
your father during his lifetime? A. That is correct; yes, 
sir. 

MR. FRIEDMAN: May I call Your Honor’s attention 
at this time to the notation on Plaintiff’s Exhibit No. 6, 
showing an income of $2,581.75, and expenses of $2,180, 
and it shows a balance of $401.75, tax reserve, $255.52, bal¬ 
ance for division, $146.23; Wilfred Schooler, $36.55, and 
mother, $109.68. 

By Mr. Friedman: : 

Q. What does that $109.68 refer to? A. That 
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represents the three-quarter share that my mother 

got. 

Q. And the $36.55 represents what? A. The one- 
quarter share I got. 

Q. Now, on Plaintiff ’s Exhibit No. 7 there is shown for 
division $133.2S; Wilfred, $33.32, and mother, $99.96. 

To what does that refer? A. It refers to one-fourth 
to me and one-fourth to my mother. 

Q. One-fourth to your mother? A. Three-fourths to 
my mother. 

Q. On Plaintiff’s Exhibit No. 8 it shows a balance of 
$33.04, and tax reesrve, $200, leaving $134.04, which was 
distributed $33.51 to Wilfred, $100.53 to mother, and that 
took care of the $134.04; is that correct? A. That is cor¬ 
rect. 

MR. FRIEDMAN: Have you this check? Is doesn’t 
seem to be here. Do you have a check for this month of 
January? 

MR. WIENER: If you don’t have it, I don’t know 
where it is. 

By Mr. Friedman: 

Q. If you received this $33.51, you received it either in 
cash or by check? A. Either cash or check. 

30 Q. When you received it by cash, who did you 
get it from? A. I got it in cash from Mrs. 
Schooler. 

Q. Your mother? A. My mother; yes. 

Q. And the checks you received from your brother, 
Jack? A. Yes. 

Q. Now, I show you Plaintiff’s Exhibit No. 11, a state¬ 
ment for August, September, October, and November. Are 
the entries on those pages supposedly the same as t! :■ 
entries on the statement that you received? A. Yes, sir. 

Q. I show you in December, 1942, which purports to 
show you received $36.58 and your mother $109.68, and I 
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believe this check is dated December 5, 1942, Plaintiff’s 
Exhibit 9; is that correct? A. That is correct? 

Q. Now, on page 10 of this same Exhibit 11, it shows 
that your mother received for the month of December, 
$99.96, and you received $33.32; is that correct? Did you 
receive that? A. That is correct. 

Q. Who did you receive that from? A. From Jack. 

MR. WIENER: I don’t believe this has been of- 

31 fered in evidence, but I renew by objection. 

MR. FRIEDMAN: You mean the book? I offer 
this book now. 

MR. WIENER: I offer the same objection as the state¬ 
ment it came from. 

THE COURT: The same ruling. 

(Thereupon the document previously marked “Plain¬ 
tiff’s Exhibit No. 11 for Identification” was reecived in 
evidence as “Plaintiff’s Exhibit No. 11.”) 

By Mr. Friedman: 

Q. Now, I show you page 14. There are some entries 
there. Will you read those to me, please? I can’t make 
them out. A. It says something about Wilfred here. 

Q. By Wilfred here? A. I made notations in this 
book. I used to check this book during the month, and 
several months I didn’t get the share I was entitled to. So 
I would put it down to show that for the month of February 
I had $29 coming. 

For the month of March, I had $32 coming in addition 
to what I received, and for the month of April I had $15 
coming. 

Q. Did you receive these amounts? A. No. 

Q. Those amounts you didn’t receive? A. No. 

32 Q. Will you show me in here where you got your 
next distribution? I don’t seem to find it. A. It 

appears in July, 1943, is the next one. 
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Q. That appears in the book? A. Yes. 

Q. How about this? A. Here it is. I received $73.56, 
and Mrs. Schooler received $220.71, which also represents 
one-quarter and three-quarters. 

Q. Are there any further entries in there to show the 
distribution made to you and your mother? A. Yes. 

Q. For August, 1943? A. August, 1943, it shows 
$91.20 to me and $273.60 for my mother. I received one- 
fourth and she received three-quarters. 

Q. In whose handwriting is that? A. Mrs. Frances 
Schooler. 

Q. That is the wife of Jack Schooler? A. Yes. 

Q. Is she here today? A. Yes. 

Q. Do you know whether your mother told Jack- 

MR. WIENER (interposing). Objection; it is leading. 

THE COURT: Yes. Do not lead the witness. 

33 By Mr. Friedman: 

Q. Did you have a conversation with vour mother 
about the amounts you received up to this point? A. Up 
to ’43; no. 

Q. Up to August, ’43? A. Up to August, ’43, there 
were seven months. I used to check- 

THE COURT (interposing): No; that is not the ques¬ 
tion. 

By Mr. Friedman: 

Q. The question is: Did you have any conversation 
with your mother about the amounts that you received? 
A. No. 

Q. You stated before that you went over these. Did 
you go over that statement with your mother? A. I went 
over every statement with my mother. 

Q. Then you did have some conversation with your 
mother about the amounts that you received? 
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MR. WIENER: I object. He is cross examining bis 
own witness. 

THE COURT: The objection is sustained. 

THE WITNESS: We would discuss the various cir¬ 
cumstances about the distribution of the money. She 
seemed to be satisfied with the distribution of $91.20 to 
me in that month and $273.06 to her. 

By Mr. Friedman: 

34 Q. For the following months, will you look in 
there and see what the distribution was? A. Yes. 
It shows here, monthly division $109.18, and it is divided 
by four, and I received $27.29. 

Q. That is on page 28? A. Page 28. It shows: 
Mother, $81.89; WTlfred, $27.29. It actually shows the di¬ 
vision worked out to the penny. 

Q. Was that prepared before you came there? A. 
Yes, sir. 

Q. Who was that prepared by? A. Mrs. Frances 
Schooler. 

36 Proceedings 

THE COURT: You may proceed. 

MR. FRIEDMAN: Mr. Schooler, take the stand. 

If Your Honor please, a stipulation has been made by 
counsel with reference to a will made by the defendant, 
Sophie Schooler, on June 25, 1942. 

Mr. Morris Abrams, a member of the Bar, was here, but 
he had to leave to go to Baltimore, and it was stipulated 
he would testify, subject to relevancy, Your Honor, at the 
proper time, that the will was executed by Sophie Schooler, 
and that he witnessed the signature, he and Mr. Clark, the 
other witness, while in Mr. Solomon Feldman’s office on 
the date of the will. 
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MR. WIENER: I understood the stipulation to be, if 
it was offered, I would not require Mr. Abrams to be here 
to identify his signature. That is the extent of my stipu¬ 
lation. 

THE CLERK OF THE COURT: All witnesses in the 
case of Schooler vs. Schooler will retire to the corridor 
and wait until you are called, all witnesses on both sides. 

MR. FRIEDMAN: Will you take the stand? 
Thereupon- 

• • • • 

37 By Mr. Friedman: 

Q. Mr. Schooler, are you familiar with all the 
entries in this book? A. I am. 

Q. Have you seen them? A. I did. 

Q. Did you receive the moneys which show in this book, 
or which are showm by the entries in the book to have been 
paid to you? A. I did. 

Q. WLo did you receive the sums from? A. Mrs. 
Schooler. 

Q. Your mother? A. Yes. 

Q. Sophie Schooler? A. Yes. 

Q. Did you and your mother make any arrangement 
with reference to the accounting that would be made for 
the money you received from her? A. We did. 

MR. WIENER: Let me hear the question. 

(The last question was read by the reporter.) 

MR. WIENER: I object to that. 

MR. FRIEDMAN: Let me reframe that. 

38 By Mr. Friedman: 

Q. Did you and your mother have some discus¬ 
sion about how you would receive your share of the income 
from the income producing property? A. We did. 
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MB. WIENER: I object. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Did you and your mother make any arrangement 
about money that you were to receive from her? 

MR. WIENER: I object. 

THE WITNESS: We did. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: If Your Honor please, I wish to 
offer by this witness that an arrangement was made 
between him and his mother whereby the mother was to 
give him a certain amount per month, and at the end of 
the year make a further distribution to him of one-quarter 
of the income from the income producing properties that 
were owned by Mr. and Mrs. Schooler during their life¬ 
time, and that is the purpose of my question. 

THE COURT: Very well. 

MR. FRIEDMAN: May I ask that question ? 

THE COURT: No; I have sustained the objection. 

MR. FRIEDMAN: I would like to make one further 
observation to Your Honor. The purpose of the 
39 question and the expected reply, in addition to what 
I have already stated, will show the conduct of the 
parties subsequent to the making of the agreement, and 
their interpretation of it up to the time suit was filed and 
entered. There are a half dozen cases in our Court of 
Appeals, and it has been stated that is the proper method 
of showing what the contract itself means, and it should 
be given great weight by the Court. I would like for that 
purpose also to get this testimony. 

THE COURT: No. You have made your record. 
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MR. FRIEDMAN: Your Honor still sustains the ob¬ 
jection? 

THE COURT: Yes. 

By Mr. Friedman: 

Q. What moneys did you receive from your mother 
during the past years—during the year 1946? A. During 
the year 1946 I received $805. 

Q. The year ’46? A. Yes, sir. 

Q. Didn’t you receive $75 a month during the year 
1946? A. $75 a month, with the exception of the month 
of November, in which I received $80. 

Q. Well, then, isn’t your arithmetic bad? 

THE COURT: Do not cross examine your own witness. 

MR. FRIEDMAN: If there is an obvious error, your 
Honor? 

By Mr. Friedman: 

Q. You received $75 a month during the year? 
40 A. Yes; $75 a month. 

THE COURT: Do not cross examine your own 

witness. 

MR. FRIEDMAN: I am not cross examining him. I 
want to have the record straight on this. 

By Mr. Friedman: 

Q. If you received $75 a month- 

THE COURT (interposing): That is a leading ques¬ 
tion. 

MR. FRIEDMAN: It is merely a repetition of the 
previous answer. 

THE COURT: He has answered, sir. 

MR. FRIEDMAN: If it please Your Honor, twelve 
times seventy-five, if he received that- 
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THE COURT (interposing): You may argue it later. 
By Mr. Friedman: 

Q. Mrr Schooler, did you ever discuss with your mother 
and, if so, when the first time, the agreement of October 
9, between your mother and father? 

MR. WIENER: I object. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: I wish to show by this witness, 
Your Honor, that shortly after October 9, 1941, there was 
a conversation between the plaintiff and the defendant, 
Schooler, whereby the terms of the agreement of October 
9, 1941, w^ere discussed by Mrs. Schooler and what her 
understanding of it was at that time, and what she 
41 told him about the agreement at that time. 

I wish to show further that at that time she under¬ 
stood that she had entered into an agreement wdth her 
late husband—her husband was still living at that time— 
whereby the property that she and her husband owned 
as joint tenants, that all property either of them owned 
that had income producing income, the title vrould remain 
in her during her lifetime, and the income would remain 
in her during her lifetime, subject to a payment of 25 
per cent of the net income from the income producing 
property to the plaintiff, Wilfred Schooler, and that in 
addition there would be a payment of $25 a "week to her 
son, Jack Schooler, and that Jack Schooler was to collect 
the rents and manage the real estate that the parties owned, 
subject to the approval of Wilfred Schooler as to repairs 
on the property. 

Further, that upon the death of the defendant, Sophie 
Schooler, all the property of Louis and Sophie Schooler 
would be divided equally, in six ways, between all six 
children of the decedent Louis Schooler, and the defendant, 
Sophie Schooler. 
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THE COURT: According to your statement, it would 
be within the Statute of Frauds. You may ask him that 
question. 

MR. FRIEDMAN: No. I say that the agreement was 
in writing, Your Honor, and that her understanding of it— 

THE COURT (interposing): That is not the best evi¬ 
dence, then. 

42 MR. FRIEDMAN: The agreement itself is some¬ 
what ambiguous, and I offer that for that purpose 
and it is proper to have this witness explain what he did 
tell her. 

THE COURT: You have not even offered it. The 
Court does not know whether it is ambiguous or not. 

MR. FRIEDMAN: It is in the file, Your Honor. 

THE COURT: It is not in evidence. 

MR. FRIEDMAN: Is Mr. Feldman out there? Ask 
him to come in. 

May this witness step down so I can get that in evidence 
and ask him about it, Your Honor? 

THE COURT: Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: Mr. Feldman, take the stand. 
Thereupon— 


SOLOMON FELDMAN 

• • • • 


Direct Examination 
By Mr. Friedman: 

Q. Mr. Feldman, are you here in response to a 
43 subpoena issued to you? A. Yes, sir. 
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Q. To bring some records? A. Yes, sir. 

Q. Have yon brought the records with you? A. I did. 

Q. Referring to in the subpoena? A. I did. 

Q. Let me have them, please. A. Yes. 

Q. Will you state your full name, please, for the rec¬ 
ord? A. Solomon H. Feldman. 

Q. What is your profession, Mr. Feldman? A. A 
lawyer. 

Q. Were you a lawyer on the 9th day of October, 1941, 
and some twenty years prior to that? A. Yes. 

Q. And you are now engaged in the practice of law? 
A. Yes, sir. 

MR. FRIEDMAN: Will you mark this Exhibit No. 12 
for Identification? 

(Thereupon a paper writing was marked “Plaintiff’s Ex¬ 
hibit No. 12 for Identification.”) 

By Mr. Friedman: 

Q. Now, I show T you what has been marked 
44 Plaintiff’s Exhibit No. 12 for Identification, and 
ask you if you know the signatures that appear on 
that paper, dated October 9, 1941? A. Yes, sir, I do. 

Q. Whose signatures are they? A. Sophie Schooler 
and Louis Schooler. 

Q. And who prepared that agreement? A. I did. 

Q. And where was it signed, or did you see it signed? 
A. It was signed in Fourth Street, Southwest. I believe 
it is 622 Fourth Street. 

Q. Who was present at the time it was signed? A. Mr. 
Louis Schooler and Mrs. Sophie Schooler. 

Q. Did you take their acknowledgments? A. I did. 

Q. At the time that it was signed—first, I will offer this, 
Your Honor. 


MR. WIENER: Are you offering this in evidence? 
MR. FRIEDMAN: Yes. 
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ME. WIENER: I object. It appears to be a paper 
that refers to some other paper that is not in evidence. 

THE COURT: What is it? 

MR. WIENER: It appears from this paper to refer to 
another paper which is not in evidence, and therefore the 
relevancy of it is not too clear. It refers to a supposed 
will. 

THE COURT: It will be received subject to 
45 competency and relevancy. 

(Thereupon the paper writing previously marked 
“Plaintiff’s Exhibit No. 12 for Identification” was re¬ 
ceived in evidence as “Plaintiff’s Exhibit No. 12.”) 

MR. FRIEDMAN: I have taken from, or rather, these 
records I am now showing to the witness are from the 
Register of Wills office. They have been produced and 
are stamped, filed August 6, 1942, Theodore Cogswell, 
Register of Wills, Clerk of the Probate Court. 

THE COURT: Show it to him. 

MR. FRIEDMAN: I would like to have this marked 
for identification. 

(Thereupon the paper writing was marked “Plaintiff’s 
Exhibit No. 13 for Identification.”) 

MR. WIENER: I object to it. 

THE COURT: It will be received, subject to relevancy. 

(Thereupon the paper writing previously marked 
“Plaintiff’s Exhibit No. 13 for Identification” was re¬ 
ceived in evidence as “Plaintiff’s Exhibit No. 13.”) 

MR. WIENER: It is a paper in the form of a will that 
has apparently been filed but not proven or offered for 
probate. 

By Mr. Friedman: 
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Q. I will ask you now with reference to Plaintiff’s 
Exhibit No. 13, which purports to be the last will and 
testament of Louis Schooler, the signature on that 

46 will is whose? A. Louis Schooler. 

Q. Did you see him sign it, sir? A. I did, sir. 

Q. You witnessed the will? A. I did, sir. 

Q. Were you present when it was signed by Miss Swan¬ 
son, yourself, and Mr. Schooler? A. I was. 

Q. Where was that executed, sir? A. In George 
Washington Hospital. 

Q. When? A. On the day the will was signed. I 
presume the 9th day of October, 1941. 

Q. Now, I show you Plaintiff’s Exhibit No. 1. Do 
you know the signatures on that paper? A. I do. 

Q. Whose signatures are they? A. Sophie Schooler, 
Wilfred Schooler, and Jack Schooler. 

Q. Who prepared that paper? A. I did, sir. 

Q. Where was that paper executed? A. In my office. 
Q. Were the parties whose names are on there present 
at the time it was signed and executed? A. Yes, they 
were. 

47 Q. Now, at the same time that this Plaintiff’s 
Exhibit No. 1 was executed was this Plaintiff’s 

Exhibit No. 14- 

MR. FRIEDMAN: Will you mark this Plaintiff’s No. 
14 for Identification, please? 

(Thereupon the paper writing was marked “Plaintiff’s 
Exhibit No. 14 for Identification.”) 

By Mr. Friedman: 

Q. Was Plaintiff’s Exhibit No. 14 also prepared by 
you? A. Yes, sir. 

Q. Now, whose signature is on that? A. Sophie 
Schooler. 

MR. WIENER: I object to that, Your Honor. Unless 
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the paper indicates it is a will signed by Sophie Schooler, 
it has no relation to this case. 

MR. FRIEDMAN: It has not been offered yet. Then 
you may make your objection. I am making the identifi¬ 
cation now. 

By Mr. Friedman: 

Q. Who are the witnesses on there? Did you see the 
witness sign? A. Yes. 

Q. Who are they? A. Morris Abrams and D. Edward 
Clark. 

Q. Were all three of them present at the time w’hen 
all three executed the will ? A. Yes, sir. 

48 MR. WIENER: We object to this. This paper 
purports to be the last will and testament of Sophie 
Schooler, and it has no relation here. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: If it please Your Honor, it has this 
relevancy—it may not be relevant at this time, so I will 
ask Your Honor, or I will offer it again later when I think 
it may become relevant. 

THE COURT: All right. 

MR. FRIEDMAN: Has Your Honor had opportunity 
to read the agreement of October 9th? 

THE COURT: Yes. 

By Mr. Friedman: 

Q. Mr. Feldman, with what property, if you know, did 
that agreement have reference to? 

MR. WIENER: I object, Your Honor. It must speak 
for itself. 

THE COURT: You may answer. 
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THE WITNESS: It had reference to property, real 
property— 

THE COURT (interposing): Wait a minute. I did 
not understand that was the question. 

MR. FRIEDMAN: I asked him what property that 
agreement had reference to. 

MR. WIENER: I object. 

THE COURT: The objection is sustained. 

49 By Mr. Friedman: 

Q. Mr. Feldman, does Mrs. Schooler read and 
write English? A. I would not know. She signed the 
papers in my office in Yiddish. 

Q. Wlien these papers were signed, how about the 
agreement of October 9, 1941, that is dated October 9, 
9, 1941—may I show that to him, Your Honor? 

That is also signed in Yiddish? A. That is correct. 

Q. At the time that the agreement was made, did you 
have any conversation with Mrs. Schooler— 

MR. WIENER (interposing): I object to that. 

By Mr. Friedman: 

Q. (Continuing): —about that agreement? 

THE COURT: What is the question? 

MR. FRIEDMAN: Did he have any conversation with 
Mrs. Schooler about the agreement. 

MR. WIENER: I object. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. I ask you now, sir, if you can tell us the identity of 
the real estate that is referred to in this agreement, which 
says that one-fourth of the net income of the real estate 
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that is rented as income property shall be paid to 

50 his son, Wilfred Schooler, either annually or 
monthly? 

MR. WIENER: I object. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: If it please Your Honor, I expect 
to show by the question I asked this witness that the 
property referred to in here, the identity of the property 
not being set out by lot and square, or by street addresses, 
is all of the property that is mentioned in Paragraph 8 
of the complaint, of the plaintiff’s complaint, and that it 
was so understood and so explained to the defendant, and 
that she agreed thereto. 

For that purpose may he answer the question, sir? 

THE COURT: No; I sustain the objection. 

MR. FRIEDMAN: Now, may I also ask that he be 
allowed to answer that question because I believe that this 
agreement itself is somewhat ambiguous, and therefore I 
think that the witness should be allowed to explain any 
ambiguities and to furnish any descriptions that may be 
necessary in order for the Court and the parties to also 
understand what is in the agreement. 

THE COURT: Ask the next question, please. 

By Mr. Friedman: 

Q. Now, Mr. Feldman, at the time this agreement of 
June 25, 1942, was executed, did you have some conversa¬ 
tion with Mrs. Schooler at that time about the agreement 
of October 9,1941, and about the making of the will, 

51 Plaintiff’s Exhibit No. 14? 

MR. WIENER: I object to that, Your Honor. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: I expect to show, Your Honor, by 
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the answer to the question that I have propounded to this 
witness that on June 25, 1942, that Jack Schooler, Sophie 
Schooler, and Wilfred Schooler, came to the office of Mr. 
Feldman, and there a discussion was had as to the effect 
of the agreement of October 9,1941, and the will of Louis 
Schooler of October 9, 1941, and that at that time the 
defendant, Sophie Schooler, in an effort, apparently in an 
effort to further carry out the terms of the agreement or 
to clarify the terms of the agreement of October 9, 1941, 
entered into this agreement, dated June 25, 1942, at the 
same time executed a will, which is Plaintiff’s Exhibit No. 
14, under the terms of which she gave all her property, 
both real, personal and mixed, to Yetta Lesser, Mary 
Reiskin, Wilfred Schooler, Ida Sherman, Robert Isaac 
Schooler, and Jack Schooler, share and share alike, as 
tenants in common, and ‘‘in the event that Robert Isaac 
Schooler predeceases me, in that event the bequest to him 
shall be null and void and of no effect, and his share shall 
go to the other legatees and devisees hereinafter men¬ 
tioned,” and at the same time she nominated, constituted 
and appointed Wilfred Schooler as executor of that will, 
and that that will was duly executed by her before 
52 two witnesses, and that she did that in an effort, at 
least in her understanding, to carry out the terms 
of the agreement of October 9, 1941, and that she so 
understood that at that time, and it was so explained to 
her in the presence of her son, Jack Schooler, and in the 
presence of Wilfred Schooler, the plaintiff, by Mr. Feld¬ 
man, the attorney. 

That is all from this witness. 

THE COURT: Is there any cross examination. 

MR. WIENER: Yes. 

MR. FRIEDMAN: One moment. Will Your Honor 
indulge me just a moment? 

That is all. 
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Cross Examination 
By Mr. Wiener: 

Q. Mr. Feldman, I believe you stated that the agree¬ 
ment, dated October 9, 1941, was signed at the Southwest 
residence and business of the defendant, Sophie Schooler, 
and where Louis Schooler lived? A. That is right. 

Q. I also believe you stated that the will which you 
had prepared was dated October 9th? A. Yes. 

Q. And I believe in that connection you stated that 
the will was signed by the witnesses in your presence at 
George Washington Hospital? A. That is correct. 
53 Q. That is on October 9th? A. That is right. 

Q. Is your knowledge of that date taken from 
the paper, or do you know it was October 9th? A. My 
knowledge is taken from the paper. 

Q. Do you know what day of the week it was? A. I 
don’t. 

Q. Had you been there the same day to take notes to 
make up the will, or anything like that? A. Yes, I was 
there at the hospital in the morning around 10 o’clock, 
and the will was signed, as I recall, about 1:30. The 
operation was to have taken place some time in the 
afternoon. 

I didn’t have time to prepare the agreement on the 
9th to be signed at the hospital, so it was signed after Mr. 
Schooler came home from the hospital, at home. 

Q. Do you know when he came home? A. I don’t 
know. 

Q. Was it a week or ten days later? A. I could not 
say as to the time. 

Q. So that agreement that bears the date of October 
9th wasn’t dated October 9th? A. It was ordered to be 
made as of the 9th of October, and I made it as of that 
date. As to the date it was signed, I could not tell 
you. 
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54 Q. You also took an acknowledgment? A. As 
of that date. 

Q. As appearing before you on the 9th day of October? 
A. Both Mr. and Mrs. Schooler both acknowledged it as 
of the 9th of October. I could not prepare both papers 
as of the 9th, and X didn’t have time before the operation. 

Q. When was it signed? A. Sir? 

Q. When was it signed? A. I haven’t any idea, sir. 
I would say my best guess would be a week or ten days 
afterward, my best recollection. 

Q. Who gave you instructions, or what was the occasion 
and how were you requested to come to take notes for the 
so-called will? Who made the request? A. I believe 
Mr. Wilfred Schooler called. 

Q. Did he accompany you? A. No; he called on the 
telephone. 

Q. Did he meet you there? A. Yes. 

Q. Were any other members of the family there at the 
time? A. My best recollection is that everybody was 
there, with the exception of the two boys, Jack and I forget 
the other one. 

55 Q. Robert? A. Robert. 

Q. Do you recall that you and Wilfred were in the 
hospital room on October 9th? A. Wilfred didn’t go in 
the hospital room with me. Only Mr. Schooler, Mrs. 
Schooler, and myself were in that room. 

Q. Do you recall that while you were in the room 
Wilfred did come in the room after you were there? A. I 
would not say. Probably he was in and out. I can recall 
the whole family when I got there, the whole family was 
in the hallway when I got there. 

Q. To whom do you refer when you refer to the whole 
family? A. I said the whole family mentioned in the 
will, with the exception of the two boys, Robert and Jack. 

Q. You mean four other children and Mrs. Schooler? 
A. Yes, four other children and Mrs. Schooler. 
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Q. In other words, the four sisters? A. No, there 
were three sisters. 

Q. And Wilfred? A. Wilfred and three sisters and 
Mrs. Schooler. 

Q. You don’t recall Wilfred going to the door of the 
hospital room and kept it only slightly ajar, and held his 
hand to keep Mrs. Schooler and Jack out? A. No, sir, 
I don’t recall anything like that. 

56 Q. Do you think it could have happened without 
your knowing it? A. No, sir, I don’t think it could 

have. 

Q. Now, who gave you, or who requested you to prepare 
that agreement, that so-called agreement of June 25, 1942? 
A. Mr. Schooler and Mrs. Schooler and Wilfred Schooler 
at their home on 7th Street, after they left Southwest and 
moved up on 7th Street, near Grant Circle, and I got the 
information for that agreement there, prepared it, and 
then they came down and signed it. 

Q. Did Louis sign it ? A. Louis wasn’t a party to that 
agreement. 

Q. You said he gave instructions for it? A. He was 
in the presence of his wife and Wilfred. They discussed 
the whole situation with reference to the property. 

Q. When did they discuss that? A. I would say it 
was around 1:30 or 2 in the afternoon, prior to the 25th 
of June. 

Q. The day prior? A. Prior to the 25th. 

Q. The day before or some close relationship? A. I 
could not tell you. I imagine it would not be very long. 

Q. Now, Jack didn’t request it? A. No, he wasn’t 
there. 

57 Q. And did Jack sign it in your office? A. Yes. 
Q. Are you sure of that? A. I am almost posi¬ 
tive, sir. 

Q. Is it possible that you sent the paper out to South¬ 
west with Wilfred to have him sign it? A. No. 

Q. And bring it back to you? A. No. 
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Q. I show you this paper, which seems to be executed 
as a paper of the 25th of June. Do you identify that? 
A. Yes. 

MR. WIENER: I will ask this be identified as De¬ 
fendants’ Exhibit No. 1 for Identification. 

(Thereupon the paper writing was marked “Defend¬ 
ants’ Exhibit No. 1 for Identification.”) 

MR. FRIEDMAN: May I see that? 

MR. WIENER: Yes. 

By Mr. Wiener: 

Q. That bears the signature of Mrs. Sophie Schooler 
and Wilfred Schooler alone, doesn’t it? A.: That is 
correct. 

Q. And is that your signature to the acknowledgment? 
A. That is correct, sir. 

58 Q. Would you mind reading that? A. I, Solo¬ 
mon H. Feldman, a notary public in and for the 
District of Columbia, hereby certify that Sophie Schooler 
and Louis Schooler, parties to the foregoing and annexed 
agreement, dated June 25, 1942, being personally well 
known to me as the persons who executed the said agree¬ 
ment and acknowledged the same to be their act and deed. 

That is not the acknowledgment for this paper. 

Q. Well, there it is. It bears your signature and it 
is sealed, isn’t it? A. That is not the acknowledgment 
for it. 

Q. Did you draw any other agreement on that date? 
A. No, sir. 

MR. WIENER: I offer it in evidence, Your Honor. 

THE COURT: Are you offering it now? 

MR. WIENER: Yes, now, in evidence. 

THE COURT: You better offer it later because you 
have asked to renew your motion. 
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MR. WIENER: I will do it later. 
That is all, sir. 


Redirect Examination 
By Mr. Friedman: 

Q. Mr. Feldman, I understood that you said that the 
agreement of October 9th was made at the hospital on the 
9th of October but you didn’t have time to reduce it 
59 to writing; is that correct? A. That is correct. 

Q. And you reduced it to writing at a later date 
but it vras made on the 9th of October, 1941, at the same 
time the will was made ? A. That is right. 

MR. WIENER: I object to that. 

THE COURT: That could not possibly be true. 

MR. FRIEDMAN: They agreed to it on that day. 

THE COURT: Not the written agreement. 

MR. FRIEDMAN: No, sir. It was an agreement coun¬ 
sel brought out wrhen he went to the hospital. 

THE COURT: But you are having the witness say that 
the agreement was made on the 9th. He said it was 
signed a week or ten days later. 

MR. FRIEDMAN: But the witness is saying, and I 
think it is correct, that the agreement was made at the 
same time that the will wras made but wasn’t reduced to 
writing until some time subsequent thereto. 

THE COURT: The agreement that you are suing on 
is the written agreement which he says was signed a week 
or ten days later. 

What is your next question? 

By Mr. Friedman: 

Q. Is that the agreement, so my record will be clear, 
is that the agreement that was signed, that is dated 
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60 October 9, 1941, the one that the terms were all 
agreed npon? 

MR. WIENER: I object to that. 

THE COURT: Yes; the objection is sustained. 

MR. FRIEDMAN: It is something that was brought 
out on cross examination, I think. May I have an answer 
to that question? 

THE COURT: No. 

MR. FRIEDMAN: May I have the record show that 
the witness will testify, I think he has already, but so the 
record will be clear, that the witness will testify in response 
to the last question that he went to the hospital October 
9, 1941, at which time an agreement was made, that he 
tokk the data down for a will, and the data for the agree¬ 
ment of October 9, 1941, and that he prepared the will, 
that he didn’t have time to prepare the agreement before 
Mr. Schooler was to be operated upon, and that he had the 
will signed that same afternoon, and that the agreement 
of October 9th that was agreed to on the 9th of October, 
wasn’t actually executed until some ten days or so later, 
and dated October 9, 1941, at the request of the parties to 
the agreement. 

May the witness answer the question, now, sir? 

THE COURT: You have repeated practically the testi¬ 
mony that he has already given. 

MR. FRIEDMAN: I have no further questions. 

MR. WIENER: That is all. 

61 (Thereupon the witness was excused and retired 
from the witness stand.) 

MR. FRIEDMAN: Mr. Schooler, resume the stand. 
Thereupon— 
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WILFRED SCHOOLER, 

the plaintiff herein, was recalled as a witness for and in 
his own behalf, and having been previously duly sworn by 
the Clerk of the Court, assumed the witness stand and, 
upon examination, testified further as follows: 

Direct Examination (Resumed) 

By Mr. Friedman: 

Q. Would you tell the Court what properties were 
owned by Mr. and Mrs. Schooler on October 9, 1941? 

MR. WIENER: I object to that. 

THE COURT: The objection is sustained. That is 
not the best evidence. 

THE COURT The objection is sustained. That is not 
the best evidence. 

MR. FRIEDMAN: May I have the deeds to the various 
properties? I think it was stipulated they might be 
offered. 

THE COURT: You may stipulate, if you wish. 

MR. WIENER: It was stipulated at pretrial it might 
be without formal proof. 

THE COURT: All right. 

MR. WIENER: You had the property listed by street 
address. 

THE COURT: Does that show how the property was 
held? 

62 MR. WIENER: Yes, as tenants by the entirety, 
and he listed the property. 

MR. FRIEDMAN: I think I might shorten this some¬ 
what because there is no dispute on this. I will read this: 
These parties owned on October 9, 1941, as tenants by 
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the entirety, or held as tenants by the entireties, 622 and 
24 Fourth Street, Southwest, which is described as North 
30 feet and 9 inches- 

THE COURT (interposing): I do not think you need 
the description by metes and bounds. 

MR. FRIEDMAN: I would like the record to show 
that by deed, dated the 18th day of February, 1916, the 
property at 622 and 624 Fourth Street, Southwest, was 
in Louis Schooler alone, and that on the 6th day of March, 
1941, the property was transferred by Louis Schooler and 
his wife to Hugh B. Carper, a straw man, and that Mr. 
Carper in turn on the same date transferred the same 
property back to Louis and Sophie Schooler, as tenants 
by the entirety. 

THE COURT: Well, now, I understand that there is 
no dispute about this matter. Why not just indicate the 
property and the time of the transaction. 

MR. FRIED MA N: I wanted the other in, Your Honor. 

We want that evidence in there. 

832 Fourth Street, Southwest, that is also held by the 
parties as tenants by the entireties, as joint tenants. That 
is 832 Fourth Street. 

63 THE COURT: I thought you said all the prop¬ 
erties were held as tenants by the entirety? 

MR. FRIEDMAN: 563 and 567 Lebaum Street, South¬ 
east, and 552 and 564 Lebaum Street, Southeast, are in 
Louis and Sophie Schooler as tenants by the entirety. 
551 to 557 Lebaum Street, Southeast, is also in Louis and 
Sophie Schooler as tenants by the entirety. 

4808 7th Street, Northwest, is in Louis and Sophie 
Schooler as tenants by the entirety. 

By Mr. Friedman: 

Q. Are those all the properties? A. Yes. 
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Q. Now, Mr. Schooler, of the properties I have just 
shown as being in the joint ownership of Louis and Sophie 
Schooler, which of those properties were income producing 
properties ? 

MR. WIENER: Your Honor, I object to that. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: May I offer then that all the prop¬ 
erties that are mentioned, with the exception of 4808 7th 
Street, Northwest, were income producing properties at 
the time that the agreement was made and also subsequent 
thereto? Will Your Honor indulge me for just a moment? 

By Mr. Friedman: 

Q. Do you know approximately what the gross 
64 annual income from the income producing properties 
was? 

MR. WIENER: I object. Your Honor, unless he is 
referring to something other than the ones in the agree¬ 
ment. 

THE COURT: Answer. If he knows. 

THE WITNESS: Between thirty-one and thirty-two 
thousand dollars annually. 

By Mr. Friedman? 

Q. You mean thirty-one or thirty-two thousand dollars 
annually? A. Yes. 

Q. Do you know what the approximate net income 
from the properties was? A. Between eleven and twelve 
thousand dollars per annum. 

Q. And that gross and net income has been in force 
since the death of your father? A. No. The first year 
there Avere additional expenses that we didn’t have after. 
Beginning with 1944 or, say, March, 1944, there were 
certain expenses that we had, such as taking care of the 
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debts left by my father, and the second trust on one piece 
of property that had to be paid off, and there were some 
other debts that had to be paid off, and the income would 
not be that much, beginning with August, ’41, up until, I 
think, around March, 1944. 

Q. Thereafter the income would be as you have sug¬ 
gested? A. Thereafter the income would be about that; 
yes, sir. 

65 MB. FRIEDMAN: That is all. 

MR. BLANKEN: If Your Honor please, we 
renew our motion at this time. 

THE COURT: He has not closed his case. 

Is there any cross examination? 

MR. BLANKEN: Not of this witness. 

THE COURT: Step down, please. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: Mrs. Schooler, Sophie Schooler, 
take the stand. 

Thereupon— 

SOPHIE SCHOOLER 

was called as a witness for and in behalf of 
and being then and there duly sworn by the 
Court, assumed the witness stand and, upon 
testified as follows: 

Direct Examination 
By Mr. Friedman: 

Q. Mrs. Schooler, what is your name? 

Schooler. 

Q. Mrs. Schooler, you remember being 
when your deposition was taken? A. Yes. 




the plaintiff, 
Clerk of the 
examination, 


A. Sophie 
in my office 
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Q. Do yon remember Mr. Wiener asking yon 

66 some questions and myself asking yon some ques¬ 
tions? A. Yes. 

Q. Do you remember that? A. Yes. 

Q. Do you remember Mr. Wiener asking you if you 
gave Wilfred money from month to month? A. I didn’t 
have to give him but I give him. 

THE COURT: I think you better examine her first 
before you use that. 

MR. FRIEDMAN: I am wondering if I may offer this 
first as evidence of an adverse party taken on deposition 
under the rules. I think I may be able to shorten this that 
way. Does Your Honor have Rule 30,1 believe it is, where 
a party may do that? 

THE COURT: That is optional with the Court when 
the party is in court, is it not? 

MR. FRIEDMAN: No. Under that rule, Your Honor, 
we are entitled to use any part of it with an adverse wit¬ 
ness. I will show Your Honor the rule. It is Rule 30— 
Rule 26(d), too, and Rule 26(f), Your Honor. 

THE COURT: May I see it? 

MR. FRIEDMAN: Yes (handing a book to the Court). 

THE COURT: You have called her as a witness and I 
think the Court is entitled to hear her testimony. You 
may use that for the purpose of impeachment while 

67 you are examining her, of course. 

By Mr. Friedman: 

Q. Mrs. Schooler- 

MR. FRIEDMAN: I think I better make my offer 
anyway, Your Honor. I would like to offer in evidence the 
deposition, portions of the deposition of Sophie Schooler, 
beginning wuth page 52, where she was questioned by Mr. 
Wiener on behalf of the defendants. 
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By Mr. Friedman: 

Q. Now, Mrs. Schooler, after your husband had died, 
who took care of the property? A. Jakie? 

Q. Keep your voice up. A. Yes, until he went in 
service. 

Q. Your answer was: Jakie, until he went in service? 
A. Yes. 

Q. After Jakie went to service, did Frances help you, 
Jakie’s wife, Frances? A. Not help me but I told him 
to keep the book because she is down here. 

Q. Well, now, w^ho kept the book for you? A. Jakie, 
and he always knew. 

Q. Jakie explained that to you each month? 
A. Yes. 

68 Q. After he was in service? A. No. He used 
to come every month. 

Q. Well, now, when he was in service, he used to 
come and explain the book each month to you? A. Yes. 

Q. And he kept it himself until he went in service? 
A. Yes. 

Q. And after he went in service, his wife, Frances, 
kept it? A. No. Every month he came back and kept it 
in service. 

Q. Would Jakie show you the book each month and go 
over the figures with you? A. He showed me and ex¬ 
plained to me, sure. I can’t read it. 

Q. And he did that for you? A. Yes. 

Q. Now, this check, do you remember the first money 
you gave Wilfred? A. Yes, and I told him Jakie to give 
him because he always come and beg. 

Q. Just answer the question. Was it the $99.50 check 
that you told Jakie to give him? A. Yes. He bothered 
me so much I gave it to him. I told him. 

Q. You told him how much to give him? A. 

69 Yes. 

Q. Isn’t that correct? A. Yes. 
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Q. Now, each amount of money that Jakie gave to 
Wilfred- A. (interposing) Yes. 

Q. You told him how much to give him? A. Yes. 

Q. And you gave him on December 5th, $36.55? A. 
Yes. I had to pay off a whole lot for him. 

Q. Did you or did you not tell Jakie to give him that 
check? A. Yes. 

Q. And you told him, Jakie, to give him a check for 
$32.32 on January 1,1943? A. Yes. 

Q. Now, those three checks are the only checks you 
told Jakie to give him? After that you gave Wilfred 
money yourself ? A. Yes. 

Q. And in that time Jakie went in service? A. Yes. 

Q. Now, Jakie also made up these statements, didn’t 
he? A. These are the agent’s statements. 

Q. No, these are not the agent’s statements. 
70 They are the statements that he made up for you 
and he went over them with you? A. Yes. 

Q. In these statements marked Plaintiff’s Exhibit 3 to 
8, Jakie made these for you? A. Yes. 

Q. And he explained them to you and you approved 
them? A. Yes. 

Q. And the amounts of moneys that show on there you 
told Jakie to give to Wilfred? A. What amount of 
money? 

Q. You told him to give the money, the amount there? 
A. Yes. 

Q. Now, the money that is stated there in the book, 
that is shown to be given to Wilfred and that you received, 
you also told either Jakie or his wife, Frances, how much 
you gave to Wilfred and told them to put in the book? 
A. How much I gave him? 

Q. How much you gave him; yes? A. Yes. 

Q. And they put it in the book, and then Jakie when 
he came home from the service on furlough he would read 
the explanation to you? A. Yes. 
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Q. That Frances pnt in the book when you told 
71 her; is that right? A. Yes. 

Q. Is that right? A. Yes. 

Q. That was satisfactory to you what they were doing, 
how they were keeping the books? A. Yes, he keep them 
right. 

Q. He kept them the way you told him to keep them? 
A. Yes. 

MR. WIENER: I think that was the attorney’s state¬ 
ment and not the witness’. 

By Mr. Friedman: 

Q. He also—did he keep the books the way you told 
you told him to keep them? A. He keep them. I can’t 
read them. I told him to keep them and he kept them. 

Q. And he explained them each time, and you were 
satisfied the way he kept them? A. Yes; he explained 
each time. 


# * • • 

73 THE COURT: Do you want Mrs. Schooler on 
the stand? 

MR. FRIEDMAN: Yes, Your Honor. I have one or 
two questions to ask. 

THE CLERK OF THE COURT: All witnesses in the 
case of Schooler vs. Schooler will retire to the corridor 
and wait until you are called. 

(Thereupon the witnesses left the courtroom.) 
Thereupon— 


SOPHIE SCHOOLER 

Direct Examination (Resumed) 

By Mr. Friedman: 

Q. Now, Mrs. Schooler, your husband, Louis Schooler, 
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owned a store or two stores at 622 and 24, Fourth Street, 
didn’t he? A. Yes. 

Q. One was a liquor store and the other a shoe store? 
A. Yes. 

THE COURT: Are you speaking about the building? 

MR. FRIEDMAN: The building and the stores. 

THE COURT: You are speaking about the build¬ 
ing? 

74 MR. FRIEDMAN: About the business conducted 
in the stores, Your Honor. 

THE COURT: And was that jointly held? 

MR. FRIEDMAN: No, sir. 

MR. WIENER: The real estate is held by them jointly. 

THE COURT: That is what I asked. Were they in 
real estate held jointly? 

MR. FRIEDMAN: They were owned individually up 
until-may I have that deed. 

THE COURT: At the time of this contract? 

MR. FRIEDMAN: At the time of the contract they 
were owned jointly. Your Honor, jointly as tenants by the 
entirety. 

MR. WIENER: I want to object unless it is tied into 
the time when this agreement was made. 

THE COURT: Well, you may fix the time. 

MR. WIENER: I don’t think the witness understands 
that type of questioning, Your Honor. 

By Mr. Friedman: 

Q. Now, Mrs. Schooler, the stores that were at 622 and 
24, Fourth Street, were owned by your husband, weren’t 
they? A. Yes. 
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Q. The answer is “yes”? 

MR. WIENER: I object until he indicates the time, 
unless the question includes the period of time because 
there was a change. 

75 THE COURT: Fix the time. 

By Mr. Friedman: 

Q. When your husband was in the hospital on October 
9,1941, he owned a shoe store and a liquor store on Fourth 
Street, Southwest, didn’t he? A. Yes. 

By the Court: 

Q. Did you say “yes” or “no”? A. Yes. When he 
comes back to the- 

By Mr. Friedman: 

Q. (Interposing) You answered. When he was in 
the hospital on October 9th at that time he owned a liquor 
store and a shoe store? A. Yes. 

THE COURT: She said “yes.” 

By Mr. Friedman: 

Q. After he made the will and the agreement on October 
9, 1941, it was some time after that, in 1942, he gave the 
store, the tw’o stores, to your son, Jack? 

MR. WIENER: I object, if Your Honor please. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Did he give the two stores that I mentioned to Jack 
with your consent or at your request? 

MR. WIENER: I object. 

76 THE COURT: The objection is sustained. 

MR. FRIEDMAN: Your Honor, I think the an¬ 
swer would show that the stores that were owned by Louis 
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Schooler at the time of the making of the will and the 
agreement on October 9th, and subsequent thereto, were 
given to the son, Jack Schooler, one of the defendants here, 
by the father with the consent and wishes of the defendant, 
Mrs. Schooler. That is the purpose of my questions. 

I think she w T ould so testify. That is the answer I ex¬ 
pected to elicit from her. 

By Mr. Friedman: 

Q. Mrs. Schooler, I show you this group of papers and 
ask you if you know what they are? A. I can’t read it. 
I can’t read. Explain to me what it is. 

Q. Let me ask you this: After Jakie went into service 
in February, didn’t you ask Jakie, or didn’t you make some 
arrangements with Edward P. Schwartz to collect the 
moneys for you from all the properties, except the Fourth 
Street property and the I Street property? A. The 
Fourth Street property so from one apartment in the 
property he collected rent because she was a bad payer, 
and the rest of them so I collected. The other was turned 
over to Edward Schwartz to collect. 

THE COUBT: I do not understand. 

77 MB. FBIEDMAN: She said in the Fourth Street 
property from one apartment in the property he col¬ 
lected the rent because the tenant was a bad payer, and the 
rest of it she herself collected. The other properties were 
turned over to Edward P. Schwartz for collection. 

THE COUBT: Is that the answer? 

MB. WIENEB: Yes. 

By Mr. Friedman: 

Q. Did you tell Mr. Schwartz when he made a monthly 
statement for you to make two copies so that you could 
give one to Wilfred? 

MB. WIENEB: I object. There is no purpose in that. 

THE COUBT: I sustain the objection. 
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By Mr. Friedman: 

Q. Did yon receive from Edward P. Schwartz a 
monthly statement for the income from the properties, 
with the exception of the ones that you yourself were col¬ 
lecting? A. What do you mean? 

Q. Did Mr. Schwartz give you some copies to show what 
money he took in and what he paid out for you each month? 
A. Sure. 

Q. Did he give you two copies? A. He gave me one 
copies for myself. 

Q. Did he give you an extra copy that you gave 
78 to Wilfred? A. I don’t know. I got one copies. 

He gave me a bundle of copies and I kept them. He 
paid everything. 

THE COURT: Is there any dispute that the copy re¬ 
ceived by Wilfred were copies of the reports made? 

MR. WIENER: There is no dispute about anything 
connected with the properties that were held jointly. The 
books were always available to the members of the family. 
I haven’t heard any dispute. 

THE COURT: Perhaps we can shorten this. 

MR. WIENER: Surely. We make no point- 

THE COURT (interposing): Check the copies you 
want to use and see if they were furnished to Wilfred. 

MR. FRIEDMAN: I want something connected with 
them and that is why I was asking the question about it. 
I don’t think that there is any dispute over the copies. 

THE COURT: What are the other questions? 

MR. WIENER: We have no objection to these. I think 
this is what she said when she said a bundle. We object to 
the relevancy, of course. 

THE COURT: Yes. 

By Mr. Friedman: 
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Q. Mrs. Schooler, where it says in this book apartment 
and duplex, what does that mean? (Showing exhibit 11 to 
witness) A. Separate rooms. 

Q. Which apartment does that mean? A. What 
79 does that mean? 

Q. Does that mean the apartment building at 551 
Lebaum Street and 557 Lebaum Street, Southeast? A. 
That is all mine; yes. 

Q. And the duplex referred to in this book was the 
duplexes at 563, 567, 552, 556, 560, and 564 Lebaum Street, 
Southeast? A. Yes; that is all mine. 

Q. And 832, does that mean 832 Fourth Street, South¬ 
west? A. Yes. 

Q. And the rent that shows here for 622, the apart¬ 
ment, is 622 Fourth Street and the rents for the store, 622, 
is for the store in your Southwest property, and for 624 
you have an apartment and store also? A. Yes; uh-huh. 

Q. Is that right? A. Yes. 

Q. And that is what that refers to in the book? A. 
624, that is the store. 

Q. You have a store and apartment there? A. Yes. 

Q. Mrs. Schooler, you and your husband were married 
about 30 years at the time he died? A. Yes, I believe so, 
yes. 

Q. And when you and he were married, he had 
SO four small children? A. Four from himself. 

Q. From three or four years of age up to eleven? 
A. Four to twelve, and he didn’t have nothing in the 
w’orld. 

Q. And after you had married, you had two more chil¬ 
dren with Mr. Schooler, these two boys, Jack and Robert? 
A. Yes. 

Q. And your children were brought up all together as 
one family? A. Yes. 

Q. And you all got along very well together? A. Yes. 

Q. You and your husband got along very well? A. 
Sure. 
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Q. And you and the children got along very well? 
A. Sure. 

Q. And it was one complete unit, there was no bickering 
in the family and no argument in the family before your 
husband died? A. No. 

Q. Did you make an arrangement with Wilfred to give 
him a certain amount of money each month, and at the 
end of the year were you going to account to him for the 
money, the difference between the amount that you 
81 gave each month? A. I never talked to him about 
each month or the end of the year at all. I never 
talked to him. 

Q. You never talked to him about that? A. No. 

Q. Did you ever talk to your daughter Mary about 
that? A. No, no. They all treat me like a devil and 
ask me these questions. I didn’t, I never talked to him. 

MB. FRIEDMAN: That is all. 

THE WITNESS: And I can- 

MR. FRIEDMAN (interposing): Just a minute. That 
is all. 

THE WITNESS: He didn’t treat me like- 

MR. FRIEDMAN (interposing): Just a minute. 

THE COURT: That is all. Step down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: May I put Mr. Schooler back on the 
stand? I neglected to ask him a question. 

THE COURT: You may put him back. 

MR. FRIEDMAN: Mr. Schooler, take the stand. 
Thereupon— 


WILFRED SCHOOLER 

• • • • 
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82 MR. FRIEDMAN: I think it may be probably 
stipulated by counsel that these are duplicates 
(handing paper writing to Mr. Wiener). 

It is stipulated that the plaintiff received these from 
Jack Schooler. 


Direct Examination 
By Mr. Friedman: 

Q. Is that where you got these? A. Yes, sir. 

MR. FRIEDMAN: Is that stipulated that these are 
duplicates? 

THE COURT: How many are there? 

MR. FRIEDMAN: Six, Your Honor. 

THE COURT: They may be marked as a group. 

MR. WIENER: Subject to their relevancy because they 
pertain to property- 

THE COURT (interposing): They are received subject 
to relevancy. 

(Thereupon a group of paper writings were received in 
evidence and marked “Plaintiff’s Exhibit No. 15.”) 

By Mr. Friedman: 

Q. In addition to these statements did you receive any 
other statements from Mrs. Schooler? A. I did. 

Q. I show you a group of statements- 

83 THE COURT: Can they be stipulated? 

MR. FRIEDMAN: May these be stipulated? 

MR. WIENER: I don’t exactly know the question, 
whether he got them from Mr. Schooler or the real estate 
agent. It is not material, really. 

THE COURT: Will you stipulate they came either 
from Mrs. Schooler or her agent? 
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MR. WIENER: Yes. I haven’t seen them and that is 
what they appear to be, and they cover the property. 

MR. FRIEDMAN: This was more than that. 

By Mr. Friedman: 

Q. I show yon this group of exhibits and I will ask you 
where you received them, from whom? A. I received 
these from Mrs. Schooler at her house. 

THE COURT: Does not that cover your purpose? It 
has been stipulated they came from Mrs. Schooler or her 
agent. 

MR. FRIEDMAN: No, not from her agent, if it came 
from Mrs. Schooler. I want to show they came direct from 
Mrs. Schooler. They are stipulating it came either from 
Mrs. Schooler or her agent. I want to show it came direct 
from her to him. Any objection to that? 

MR. WIENER: We don’t care whether they came from 
Mrs. Schooler or the agent. 

By Mr. Friedman: 

Q. Do you know how many copies of that state- 
84 ment Mrs. Schooler received? A. Tw^o. 

Q. What w T as done with the other copy? A. The 
other copy was given to Mrs. Frances Schooler to put in 
the book. 

Q. Well, now, in addition to the statements by Edward 
P. Schwartz, those that are attached to the statements from 
Edward P. Schwartz, in whose handwriting are they? A. 
In Mrs. Frances Schooler’s. 

Q. And was that give to you also by Mrs. Schooler? 
A. Yes. 

* Q. There are some typewritten statements on some of 
these, attached to the statement from Edward P. Schwartz. 
Who gave you the typewritten statement attached to it? 
A. Mrs. Schooler. 
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Q. Did she tell you where she received it? A. She 
got it from Frances Schooler, Mrs. Frances Schooler. 

Q. That is her daughter-in-law? A. Yes. 

Q. And that is the wufe of Jack Schooler? A. Yes. 

Q. Now, on the back of some of them there appears 
some writing. Can you tell us whose handwriting that is? 

A. Mrs. Frances Schooler’s. 

85 Q. And that was on there when you received it 
from Mrs. Sophie Schooler? A. That is right. 

Q. And they apply with reference to this group of 
exhibits? A. That is right. 

Q. And this group of exhibits ran from March 25, 1943, 
through November 25, 1946? A. Yes. 

THE COURT: They may be marked as a group. They 
will be received, subject to relevancy. 

MR. FRIEDMAN: Will you mark these as exhibit 
number 16? 

(Thereupon a group of paper writings was received in 
evidence and marked “Plaintiff’s Exhibit No. 16.”) 

By Mr. Friedman: 

Q. Mr. Schooler, I notice that there is not an itemized 
statement of the division of the income on some of these 
beginning some time in 1945. I believe it begins on—the 
last statement that there is an itemized statement by 
Frances Schooler is on the statement dated May 22,1945. 

Can you tell us why there is no further statement of the 
divisions of funds beyond that time? A. I don’t know. 

MR. WIENER: I object to that, if Your Honor 
please. 

S6 THE COURT: Well, he says he does not know. « 
By Mr. Friedman: 

Q. Did you and your mother make some arrangements 
about that time? A. About, I forget the exact month in 
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1945, I made an arrangement with my mother whereby I 
■was to receive $75 a month, and at the end of the year 
we were to find what w r as left and we would divide it. I 
was to get one-quarter of the remaining figure. 

Q. At the end of the year? You did get the $75 a 
month she agreed to give you? A. I did. 

Q. She gave it to you herself? A. Yes. 

Q. At the end of the year did she make the division or 
give an accounting to you? A. No. 

MR. FRIEDMAN: That is alL 

MR. WIENER: I have no questions. 

THE COURT: Step down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: Mr. Jack Schooler, take the stand. 

Thereupon— 

S7 JACK SCHOOLER 

one of the defendants herein, was called as a witness 
for and in behalf of the plaintiff, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Friedman: 

Q. Please state your full name. A. Jack Schooler. 

Q. You are the son of Sophie Schooler and the late 
Louis Schooler? A. Yes, sir. 

Q. Showing you exhibit number, Plaintiff’s Exhibit No. 
1, is that your signature on there? A. Are these tw~o 
papers together? 

It is my signature but I didn’t affix it to these two papers. 

Q. Is that your signature? A. I will give you a com¬ 
plete answer. 
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THE COURT: He said he did not affix it. 

By Mr. Friedman: 

Q. I ask you is that your signature? Is that your 
name? A. It is my name but not on these two pa¬ 
pers. 

8S Q. Did you sign that paper? A. This paper 
but the other paper was not attached. 

Q. Mr. Schooler, I direct your attention to a period 
three weeks after October 9th. Did you see an agreement 
with the signature there that was a duplicate of that agree¬ 
ment, sir (handing a paper writing to the witness) ? A. I 
wouldn’t say three weeks. We don’t know when it was 
made. I would try to tell you the time, but three or four 
years ago, I could not give you an accurate statement on 
that. 

Q. Didn’t you tell me on your deposition that you did 
see such an agreement approximately three weeks after 
October 9, 1941? A. Approximately, but not three weeks. 
It might have been five weeks. 

Q. Four or five weeks or thirty days? A. I didn’t 
specify as to the time about it. 

Q. You saw that in the possession of your mother or 
your brother Wilfred? A. I don’t know exactly where 
that is, where I gave the two names. I don’t know where 
I was at. 

Q. You saw that either in the possession of your mother 
or Wilfred, or it might have been in the possession of 
both at the same time when you w'ere there together? 
A. That three never got together and made the agree¬ 
ment. 

Q. I didn’t ask you that. I asked you if you saw 
89 the agreement while the three of you were together? 
A. I don’t recall. 

Q. Then your best recollection is that you may have? 
Your mother may have shown to you or Wilfred may have 
shown it to you? A. Yes, possibly. 
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MR. FRIEDMAN: That is referring to Plaintiff’s Ex¬ 
hibit No. 12. That is all. 

THE COURT: Have you any questions, Mr. Wiener? 
MR. WIENER: No. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: Mrs. Schooler, take the stand. 
Thereupon— 


MARY REISKIN 

was called as a witness for and in behalf of the plaintiff, 
an dbeing then and theer duly sworn by the Clerk of the 
Court, assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 
By Mr. Friedman: 

Q. Your full name is Mary Reiskin? A. That is 
right. 

Q. Where do you live, Mrs. Reiskin? A. 11 Ridge 
Road, Northeast. 

90 Q. You own that apartment there, Riggs Manor? 
What is the name of it? A. Chillum Manor; yes. 
Q. Now, Mrs. Sophie Schooler is your mother, or raised 
you as a mother? A. She raised me as mother. 

Q. She raised you and the other four children, as well 
as her own two? A. Yes. 

Q. And you were one family and there was no distinc¬ 
tion between brothers and half brothers, or stepchildren? 
A. No. 

Q. Since you have been married and prior to the insti¬ 
tution of this suit, or even subsequent to it for that matter, 
have you been friendly with your mother? A. At all 
times. 
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Q. Has she been friendly with yon? A. Yes. 

Q. Now, as a matter of fact, Mrs. Schooler, you and 
your husband are the ones that gave Mr. and Mrs. Schooler 
the opportunity to buy the place on Lebaum Street; isn’t 
that right? A. You addressed me as Mrs. Schooler. Iam 
Mrs. Reiskin. 

91 Q. I am sorry. Mrs. Reiskin. A. May I have 
that question, please? 

Q. As a matter of fact, you and your husband are the 
ones who gave the opportunity to Mr. and Mrs. Schooler 
to buy the Lebaum Street property? A. Yes. 

MR. WIENER: I object to it as irrelevant. 

THE COURT: The objection is sustained. The answer 
may go out. 

By Mr. Friedman: 

Q. Directing your attention to 1942, do you remember 
when your mother and father purchased that home on 7th 
street, or when they moved into it? A. Yes; March 1, 
1942. 

Q. That is when they moved in? A. Yes; when the)’ 
moved in. 

Q. Do you have any recollection of a conversation with 
your mother subsequent to her moving into the house with 
reference to any agreement that she had made with your 
father? 

MR. WIENER: I object. 

THE WITNESS: Yes. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Do you remember what that conversation was? Don’t ‘ 
answer it until there is opportunity for objection. 

MR. WIENER: I object. 
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92 THE COURT: The objection is sustained. 

MR. FRIEDMAN: I would like to show by this 
witness, Your Honor, that some time after March 1, 1942, 
I believe about April, 1942, there was a conversation be¬ 
tween this witness and the defendant, Sophie Schooler, 
which took place in her home on 7th Street, Northwest, at 
which time Mrs. Schooler discussed the terms of the agree¬ 
ment that she had made, dated October 9, 1941; that she 
was familiar with all the terms of the agreement, and that 
she, Mrs. Schooler, explained them to this witness; that 
there was some further conversation at the same time at 
which this witness asked -why she wasn’t included in the 
agrement, why the girls, rather, weren’t included in the 
agreement of October 9,1941; and that the defendant, Mrs. 
Schooler, said: That is what my husband and I agreed on 
and that is what we want; if you want to make any change, 
you will have to take it up with him but he won’t do it. 

The reply was made to Mrs. Schooler that if that is what 
she and her husband wanted to be done with the property, 
that that was satisfactory to her and she would abide by it. 
I make that tender. 

By Mr. Friedman: 

Q. Now, Mrs. Reiskin, directing your attention to some 
time in 1945, did you have a conversation with Mrs. 
Schooler, your mother, concerning the distribution of the 
income from the income producing real estate? Did 

93 you have such a conservation? 

MR. WIENER: I object. 

THE WITNESS: Yes. 

THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Do you recall what that conversation was? A. I do. 

MR. WIENER: I object. 
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THE COURT: The objection is sustained. 

By Mr. Friedman: 

Q. Don’t answer this question. Will you tell us what 
that conversation was? 

MR. WIENER: Wait a minute; objection. 

THE COURT: The objection is sustained. 

MR. FRIEDMAN: I want to show, Your Honor, by 
the response to that question that this witness would testify 
that in 1945, approximately July or August, Mrs. Schooler 
came to the home of the witness, or the apartment of the 
witness, where she had moved very recently, and advised 
her that there was some discussion about the 25 per cent 
that Wilfred was supposed to get; that the witness told 
Mrs. Schooler that Wilfred had been complaining that he 
hadn’t been receiving his entire 25 per cent and that he 
could not get an accounting and that there w*ere different 
amounts given to him instead of some regular 
94 amount, or an accounting made to him; and that he 
wasn’t being fully advised as to the income and 
disbursements; and thereupon she then suggested to Mrs. 
Schooler that Mrs. Schooler pay him some certain amount, 
$75 each month, and that at the end of the year there 
would be an accounting of the difference betwreen the $75 
a month and the full 25 per cent that he w^as entitled to 
under the agreement; and that Mrs. Schooler agreed to 
that procedure and that subsequent thereto it was carried 
out until suit w*as filed. 

The answer, of course, won’t go beyond the discussion 
that took place. 

Your Honor sustains the objection and will not allow 
the question? 

THE COURT: Yes. 

MR. FRIEDMAN: That is all. 

MR. WIENER: I have no questions. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. FRIEDMAN: Call Mrs. Brisker. 

THE DEPUTY MARSHAL: She is not out here. 

MR. FRIEDMAN: I expect her here momentarily. 
May I make the offer that I would make if she were here 
to avoid the necessity of bringing her in? 

THE COURT: Call another witness. 

MR. FRIEDMAN: She is going to be our last witness. 

THE COURT: She is your last witness ? 

95 MR. FRIEDMAN: Yes. 

THE COURT: Make your offer. Has she been 
subpoenaed? 

MR. FRIEDMAN: Yes, she was here for the last two 
days. 

THE COURT: She was subpoenaed? 

MR. FRIEDMAN: Yes, sir, and she was here. 

THE COURT: Make your offer. 

MR. FRIEDMAN: If it please Your Honor, I expect 
Mrs. Brisker to testify that some time in April or May- 

THE DEPUTY MARSHAL (interposing): Mrs. Bris¬ 
ker is not here but Mr. Brisker is. 

MR. FRIEDMAN: I expect her to testify that some 
time in April or May, 1942, that Mrs. Brisker had a con¬ 
versation with the defendant, Sophie Schooler, at her home 
on 7th Street, Northwest, and that at that time Mrs. 
Schooler recited the details of the agrement between her¬ 
self and her husband, in the same manner as I have detailed 
them before; that she knew about it, that is, she detailed 
that Wilfred was to get 25 per cent, that her son was to 
get $25 a week; that she would hold the property during 
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her lifetime and upon her death it would go to all six chil¬ 
dren; and that she did that by agreement dated October 
9th. 

This witness is also an aunt, and she is a sister of Louis 
Schooler and the aunt to all six of the children. I expect 
that she would testify to those facts, Your Honor, and in 
addition to that that she would further testify that 
96 after the death of Louis Schooler that on a number 
of occasions Mrs. Sophie Schooler told her that she 
was living up to the agreement of October 9th and was 
giving Wilfred his one-quarter interest. 

MR. WIENER: That will be subject to the same objec¬ 
tion. 

MR. FRIEDMAN: In the income producing property. 

THE COURT: And the Court would sustain the objec¬ 
tion. 

MR. FRIEDMAN: And then there would be no neces¬ 
sity for her to be here. I offer by stipulation she would so 
testify, and the offer has been made. 

At this time, I close my case. 

MR. WIENER: Is that the plaintiff’s case? 

May I renew the motion to strike all the testimony at 
this time? Does Your Honor wish to hear me on my mo¬ 
tion? 

THE COURT: I will hear from Mr. Friedman. 

The motion is, I take it, to strike the testimony? 

MR. WIENER: Yes, and all exhibits which were pro¬ 
visionally accepted. 

THE COURT: Yes. 

* • • • 

121 THE COURT: I think defendant’s motion must 
be sustained. 
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MR. FRIEDMAN: Will Your Honor tell me on what 
grounds you are doing that, sir? 

THE COURT: You will get it from the findings of 
fact and conclusions of law. 

MR. FRIEDMAN: I am sort of up up against a blank 
wall about what is in Your Honor’s mind. 

THE COURT: That will all be worked out in time in 
the conclusions of law. 

MR. WIENER: I ask for judgment and dismissal of 
the complaint. 

THE COURT: What do you want to do with your 
counter claim? 

MR. WIENER: I wish to withdraw that without preju¬ 
dice. 

r 

MR. FRIEDMAN: I object to without prejudice, Your 
Honor. 

122 MR. WIENER: It is purely a money accounting 
and I would have that right in the Municipal Court. 

THE COURT: You may prepare findings of fact and 
conclusions of law and the judgment order dismissing the 
complaint and dismissing your counter claim without prej¬ 
udice. 

MR. FRIEDMAN: When will they be presented, Your 
Honor? 

MR. WIENER: I think we might need a day or two 
to get them into shape. 

THE COURT: You will do it within a reasonable time? 

MR. WIENER: Yes. May we withdraw our respective 
exhibits ? 

THE COURT: Each side will withdraw their own ex¬ 
hibits. 
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I't-F i 1 *■"' 


AUGUST 1942 




AP5Lf 

TENANT 

PAID TO 

AMOUNT 

B-2 

Ch. Barrieon 

9-14-42 

38.60 

100 

F. White house 

9-1-42 

54.00 

102 

Lt. Pelton 

9-1-42 

53.00 

104 

Dr. Goldstein 

9-16-42 

56.00 

200 

C. Paircloth 

9-1-42 

64.00 

202 

F. Xrivana 

9-1-42 

63.00 

204 

A. Cioffi 

9-8-42 

62.60 

300 

H. Blanchard 

9-12-42 

54.00 

302 

J. Sarp 

9-1-42 

53.00 

304 

Capt. Cochran 

9-10-42 

62.60 

■b-1 

3. Williams 

9-1-42 

45.50 

101 

P. Currin 

9-1-42 

56.00 

103 

W. Tucker 

9-1-42 

53.00 

105 

Althouse 

9-1-42 

54.00 

201 

Lt. Hoxon 

8-26-42 

62.60 

203 

J. Ball 

9-1-42 

63.00 

205 

E. ProwinaJd. 

9-19-42 

64.00 

301 

C. Hoeppner 

9-25-42 

62.60 

303 

St. Onge 

9-1-42 

63.00 . 

305 

Lt. Alston 

9-1-42 

64.00 


DUPLEX 



662-1 

A. Erickson 

9-1-42 

68.60 

-2 

B. Greene 

9-1-42 

48.50 

-3 

J. Branson 

9-1-42 

59.60 

-4 

F. Pettey 

9-1-42 

49.60 

656-1 

T. Jones 

9-1-42 

48.50 

-2 

I. Bleiberg 

9-1-42 

68.50 

-3 

Ugr . 

9-15-42 

47.00 

-4 

Van tier 

9-22-42 

59.60 

560-1 

T.- Devey 

9-1-42 

58.60 

-2 

J. Shoviin 

9-5-42 

48.60 

-3 

Uri Hoffberg 

9-20-42 

59.60 

-4 

Ur. Foster 

9-1-42 

47.00 

564-1 

iire. Devlin 

9-9-42 

48.50 

-2 

Urs. Stout 

9-1-42 

58.60 

-3 

Dr. Cruvant 

9-16-42 

49.60 

-4 

G. Cue ter 

9-23-42 

59.60 

663-1 

ju. Floyd 

9-23-42 

48.50 

-2 

J. Jones 

9-1-42 

58.60 

-3 

A. Stacey 

9-1-42 

47.00 

-4 

Lt. Jones 

9-1-42 

69.60 

567-1 

Ur. Walsh 

9-1-42 

68.60 

-2 

0. Trunnell 

9-1-42 

48.60 

-3 

U. Coeoan 

9-1-42 

57.00 

-4 

S. Gorman 

9-1-42 

47.00 

660-3 

Ur b. Dixon 

8-20-42 

» ^ ' 

36.76 
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j 

AUGUST 1942 

Date Items Incopc Expend! ture* 


4 

624 Fourth St., S.U., Apt. 

$ 46.50 

i 

17 

832 fourth St., S. W., 

100.00 


24 

624 fourth St., S.W., Apt. 

40.00 


30 

624 Fourth St., S.W., Store 

36.00 


30 

622 Fourth St., S.W., Store 

66.00 


31 

Apartments and Duplexes 

2,405.26 

1 

1 

6 

Columbia bldg. Ace. 


* 450.00 

6 

Lincoln nation*! Bant 


137.60 

1 

Oil 


290.70 

2 

Uas 


13.00 

11 

Perpetual Bldg. Asa., 622 4th 


76.00 

18 

Lincoln National Bank 


103.20 

18 

Perpetual Bldg. Aes., Apt. 


375.00 1 

20 

Eleotrio 


60.28 

24 

Columbia Bldg. Ass. 


60.00 

3 

Janitor - Salary 


20.00 

10 

Janitor - Salary 


20.00 

17 

Janitor - Salary 


20.00 

24 

Janitor - Salary 


20.00 

31 

Janitor - Salary 


20.00 

1 

Coal 


143.66 


telephone 



31 

Management to August 28, 1942 


100.00 


Miscellaneous: 



17 

journal and Ledger 


4.06 i 

12 

Barrels - ‘Praeh 


6.00 j 

19 

Supplies - soap, cletneer, eto. 

• 

.60 

20 

Chisel sharpened 


.26 

6 

Clean apt., floors - 624 4th - 2nd 

floor 

22.60L 

24 

Cut lawns 


2.00 | 

17 

Clean Apt., 660 - Apt. 3 


1.00 

22 

Electrolux Corp., Fluid clean ruga 


4.00 1 

26 

Cut Grass 


2.00 

26 

Supplies 


•1* 

7 

D. Weinberg 


1.69 

26 

Stevens - supplies 


.36 

9 

Cut grass and supplies 


2.76 

28 

Supplies 


.36! 

28 

Weinberg 


17.30 

1 

Owl Disinfect Apt. (two montht) 


8.00 

1 

Trash Man 


20.00 

1 

Soolal Security - Keplace Chech 


4.66 


SO 

SO 

30 


Bills Paid for Seventh St. 
j>. Danxansl cjr 
Evening Star 

Advance to Mother - paid bill* 
Paid to Either for 2.1. Schooler 


93.60 

6.82 

-131.29^ 5 
160.00 


16 

Bose Bros. Hoofing Co., Keplaoe 

Che oh 

166.00 

• 

1 

Ealslip Plumber 


100.00 

* 


Be pairs 




17 

Eleotrio Motor - 663 


36.86 


14 

Eleotrio Motor - 666 


37.60 

1* 

30 

Iron Fireman Bepairs 


41.73 

[• 

1 

Baisllp Plumber -> Duplex 

cj/ecini - b - 

If 


i • 

•5 


Overdrawn * 

-*-**W>- T 

l 



1 
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SEPTEitfiE* 1942 




AH. 210. 

TENANT 

PAID 20 

AMOUNT 

| 

| 

i 

n-2 

lit. noge 

10-10-42 

38.50 

100 

P. Whitehouae • 

10-1-42 

o4.00 

102 

~^Lt. reltoa 

9-14-42 

24.50 

102 

uh. narrieon < ; 

10-14-42 

63.00 

104 

.ur. ooldeteia 

10-16-42 

05.00 

200 

0. Fairoloth 

10-1-42 

54.00 

202 

jt. nr 1vane 

10-1-42 

53.00 

• 

204 

A. wio«l 

10-8-42 

62.50 


300 

2. olanohard . . . 

10-12-42 

54.00 

I 

302 

J. aarp ‘ " ■ 

10-1-42 

63.00 


304 

Major uochran 

10-10-42 

62.50 

i 

5-1 

£. willitae 

10-1-42 

45.50 

i 

101 

r, ourrin 

10-1-42 

55.00 


103 

w. Tuclcer 

10-1-42 

53.00 

i 

105- 

Mr. Althouee 

10-1-42 

54.00 


201 

i/t. Moxon 

9-26-42 

62.50 


203 

J. nail 

10-1-42 

55.00 

I 

205 

£. rr owl ntki 

10-19-42 

54.00 


301 

0. aoeppner 

10-25-42 

62.50 


303 

at. Cage 

10-1-42 

53.00 


305 

i.t. Alt ton 

10-1-42 

64.00 , 



duplex 


z 

'1 

Y0. & 

652-1 

A. EricMeoa 

10-1-42 

58.50 

-2 

£• ureene 

10-1-42 

45.50 

-3 

J. araneon 

10-1-42 

59.50 

-4 

P. Pettey 

10-1-42 

49.50 | 

656-1 

2. Jonee 

10-1-42 

48.50 

-2 R. . 

/ 1. olelberg 

9-10-42 

19.50 

-2 

Manager 

10-16-42 

56.00 

-3 

Keisner 

10-10-42 

49.50 | 

-4 

vantier 

10-22-42 

59.50 j 

O60-1 

I. .uevey 

10-1-42 

68,50 

-2 

j. Shovlin 

10-6-42 

48.50 

-3 

Mr. noffberg 

10-20-42 

59.50 


-4 

Mr. Poster 

10-1-42 

47.00 j 


064-1 

xrt. Devlin 

10-9-42 

48.50 


-2 

Mr a. stoat 

10-1-42 

08.50 


-3 

Dr. Cruvunt 

10-10-42 

49.50 


-4 

a. Custer 

10-23-42 

59.50 


563-1 

i.. Floyd 

10-23-42 

48.50 


-2 

j. jor.ee 

10-1-42 

58.50 


-3 

A. otaoey 

10-1-42 

47.00 


-4 

ut. joaee 

10-1-42 

59.60 


667-1 

Mr. vtaleh 

10-1-42 

58.60 


-2 

C. xrunaell 

10-1-42 

48.50 


-3 

M. CoEoxm 

10-1-42 

66 v 60 >y 7 f. 

P9 

-4 

• £. Ooroen 

9-12-42 

14.10 1 


*-4 

i. Bleiberg 

10-12-42 

49.50 
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I tea 

832 4th St*, S. W. 
6<*2 4th (it* | S* 'v• 
622 4th St., S. W. 
624 4th St., S.W., 
624 4th St., S.W. , 
Lpte. and Lupley.ee 


Explanation 


Rent 

Store - Rent 
Apt. - Rent 
Store - Rent 
Apt. - Rent 
Rent 


Incoae 

100.00 

56.00 

40.00 

66.00 

46.60 

2,450.10 


Expend!three 


Columbia bldg. Aes. 

Lincoln Uatioitf. Bank 

Oil 

Coal 

Cae 

Perpetual Bldg. Lee. - 622 4th St. 
Lincoln Rational Bank 
Perpetual Bldg. A£e. - Apartment 
Electric 

Columbia Bldg. Aee. 
jenitor Salary 

Janltor Salary 

Janitor Salary 

Janitor Salary 

Management To Sept. 2 


25, 1842 


Miscellaneous 


To Cut lawns - Janitor - Mica. 

Traeh man - for month August 
Rabbi Elavan - Funeral - Miso. 

Rabbi LeTenson - Funeral - ]£Leo. 

Trash - 622 - 624 4th St., S.\7. 

Dr. Harry Friedenberg - Father - iliac. 

George Wash. Hospital - Father - Idee. 

Plumber - Repairs - 4808 7th St., Hlso. 

Plumber - Repairs - 567 
Plumber - Repairs - 552 
Bulba - Hi8c. 

Move Prigidaire - 556-2 to 567-4 - idee. 

Janitor - Cut graee, clean fcpte., etc. 

Move Prigidaire - 664-3 to 556-3 - Idee. 

Electric - 622 - 624 4th St., 2nd floor 
Vcrsol - Clean floor - idee. 

Wax, flit - Mi bo. 

Diuconneot frig, and connect frig. - miso. 

Owl Disinfectant - Duplexes 

Chas. M. Harman - Repairs - Duplex 663 

tformon Paint Co. - Cleaner - Miso. 

American Stove Co. - Installing pilot 

on stove - 656 
Stevens - Wire# Miec. 

Trash - 622 - 624 4th St., S.W. 

Janitor - Clean Apts. 566-3, B-2 - idee. 

Weinberg - Blackout equipment'- Miso. 

3. Sh 08 tick - Paper and Paint - 666 
Taxes - Duplexes and Apartment 
Mary Reiskin - Telephone bill for R. Schooler 
Jewish Journal for Father 
^Collector of Internal Revenue rv 

Robert Sohooler - Advanced after honeymoon 
Mother - Advanced 

Deficit for month of August advanced 
by Jack Schooler 

Advanced "by Jficlc Sohooler l t 000*00 


iotale 


ec j on 

'^fo’ko / A</iso"JZA7o((i «/■{ 




450.00 

262.00 

179.28 

126.75 
13.00 
76.00 

102.75 
576.00 

46.89 

50.00 

20.00 

20.00 

20.00 

20.00 

100.00 


2 . 00 * 

20.00 

10.00 

10.00 

.76 

5.00 

19.50 

50.00 

5.00 

6.50 
2.70 

1.50 

6.25 

2.50 

1.25 
.30 

2.00 

2.50 

4.00 

6.25 
.35 

4.00 

1.62 

.75 

2.00 

.64 

38.00 

1,363.41 

9.85 

9.00 

67.30 

50.00 

69.00 

71.44 


m. -L- u 


16 
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APT. NO. 

on 

PLAINTIFF’S EXHIBIT 5 

OCTOBER 1942 

TENANT 

PAID TO 

AMOUNT 


3-2 

Lt. Eoge 

11-15-42 

38.50 - 


100 

F.-Afhitehouse 

Ch. Harrison a 5 *" ,v 

11-1-42 

54.00 - 


102 

11-14-42 

53.00- 


104 

Dr. Goldstein . . 

11-15-42 

55.00 - 


200 

C. Faircloth ' : 

11-1-42 

54.00 * 

i 

202 

F. Krivans 

11-1-42 

53.00 - 


204 

A. Cioffi OiiAKLlii, t. SUSAM, &* • 

11-8-42 

62.50 - 


300 

H. 31anchard 

11-12-42 

54.00 - 


302 

<j. Earp 

11-1-42 

53.00. 


304 

MaJ. Cochran 

11-10-42 

62.50- 


3-1 

E. Williams 

11-1-42 

45.50 - 


101 

P. Currin 

11-1-42 

55.00 - 


103 

W. Tucker 

11-1-42 

53.00- 


—106 

Mr. Althofrse 

11-1-42 

54. 0Q 


201 

Lt. Moron 

10-26-42 

62.50- 


203 

J. Hall 

11-1-42 

53.00- 


205 

E. Prov/inski 

11-19-42 

54.00- 


301 

C. Hoeppner 

11-25-42 

62.50 - 


303 

St. Onge , . 

11-1-42 

53.00- 


305 

Lt. Alston ,. * x.'. 

11-1-42 

54.00* /, < 

552-1 

DUPLEXES 

A. Erickson 

11-1-42 

58.50 - 

1 

-2 

B. Greene 

11-1-42 

48.50 - 


-3 

j. Branson 

11-1-42 

59.50 - 

j 

.-4 

F. Pettey 

11-1-42 

49.50 - 


556-1 

T. Jones 

11-1-42 

48.50 - 


-2 

Manager 

11-15-42 

56.00 - 


-3 

Meisner 

11-15-42 

49.50 - 

l 

-4 

vantier 

11-22-42 

59.50 ^ 


560-1 

T. Devey 

11-1-42 

58.50 - si - 5 ‘ 

r 

-2 

d. shovlin 

11-5-42 

48.50 


-3 

Mr. Hoffhere 

11-20-42 

59.50 


-4 

Mr. Foster 

11-1-42 

47.00 

- 

564-1 

Mrs. Devlin 

11-9-42 

4ST5€ 

58.50 

-2 

Mrs. Stout 

11-1-42 


-3 

Dr. Cruvant . . - 

11-15-42 

49.50- 


-A 

G. Custer ' ' ~ '• 

11-23-42 

59.50- 


565-1 

L. Floyd- - •' ■ 7. ; 

11-23-42 

48.50- 


-2 

J. Jones 

11-1-42 

58.50 


-3 

A.. Staceys 

11-1-42 

47.00- 


-4 

T-t- .Tnnflg /„•.' . / 

11-1-42 

59.50 


567-1 

mt. Walsh 

11-1-42 

58.50- 

1 

-2 

C. Truimell 

11-1-42 

48.50" 


-3 

M. Cosnan 

11-1-42 

57.00" 


-4 

I. Bliiberg 

11-12-42 

49.50- i 

— 



— 

3, l 

z. so 

*? A 

V 

A.n l- 
C ; 







PLAINTIFF’S EXHIBIT 5 (page 2) 



Date 

ID COME 


Oct. 

1 

622 Fourth Kent 

Store £ 

35.00 


1 


Apt. 

40.00 


4 

624 

Store 

65.00 


4 

• 

Apt. 

, 46.50 


15 

832 


100.00 



Apartment & Duplexee 


* 3 



• 


Z t i .. 

• 


Paid 

cut 



1 

Columbia bull. Assoc 

duplex 

450.00 - 


26 

• 

Eye St. 

- 50.00 - 


8 

Perpetual building 

622-624 

75.00- 


16 


Apt Apt. 

376.00 — 


1 

.Lincoln hat. x>ank 

Apt. 

260.80 VJ/ 


16 

Lincoln hat. hank 

Apt. 

102.75 -y*\ 


■W— 

Coal 

Apt* - 

I69T5S- 


-e - 


UdtvTat- 

an*x'Jt v * 



Gas 

Gas 

Apt. 

13.00 - 



Electric 

Apt 

47.61. 


5 

Janitor 

X salary 

20.00 1 


10 



21.50 S\ 


17 



21.50 


24 


n 

21.50 


21 



21.50 


5 

Selephonw 


5.20- 


23 

Management 

To 10-23-42 

100.00 - 


1 

.Ltneburgn’e 

Wax 

6.00 ' 


1. 

ilsnn’ e 

Traeh Cans 

10.96 - 

Sep. 

28 

Ire eh 

622 

.40 - 


.Lease 

Forme 


.60 * 


2 

lax Debt 

To Jack Schooler 

100.00 - 


5 

To Paint Hear Porches 


25.00 - 


3 

Paint brush tc 

repairs to eteps 

3.00 " 

Sep. 

29 

Kent receipts 


3.50- 


7 

Plumber 

556 second floor 

10.00: 




551 Apt. plOl 

14.00 . 




563 Drain 

4.00 - 


5 

Evening Star 

Rooms-Mother 

2.07 


5 

Cleaning Powder 

Supplies' 

.49 “ 


2 

Gas Co* 

Conn, refrig. 567 

2.60 - 


21 

Electric 

622 

2.25 _ 


26 

Trash 

For Sep. 

20.00 - 


26 

Disinfectant 

Duplex 

4.00 _ 


26 

Edgar Morris Co. 

Rep. refrig. 

2.50- 


28 

Soc. Sec* 

Janitor pd to. Sep 

. 4.80- 


28 

Unemployment 

it » 

6.48 - 


28 

Boiler Inspection 

incl. penalty *5 — 

10.00 - 


17 

A. Cohen 4=567 

To replace motor 

52.50- 


17 

Water rent 

Apt & Duplex 

U9.& _ 


94 

Gas Apt. 

Due Dot. 2 

14.64_ 


31 

Traeh 

622 

2.50 — 


Coal 

Coal 

April. May. Sept. 

169.62 — 



Oil 

September 

78.74 - | 



Dr. Behrend 

Bel. pd. infull 

5.00- 



Dr. norwitz 

September 

25.00- 



Dr. -^orwitz 

uctober 

25.00- 



Beth Sholom Cong. 

Blots at eemetcry 

200.00 ~ 



Rose Bros, xxoofers 

xrostest fees 

2.10 - 



D. c. unemployment 

Replace check of July 6.44— 


PAID CUT FOR MOTHER 
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PLAINTIFF’S EXHIBIT 5 (page 3) 

MOTHER: 

Harmon Railing. $9.50 

Weinberg Railing attachment . 5.80 

Beth Sholom Dues 7-8-9-10. 6.00 

Gas . 2.81 

S. W. Shule Dues. 1.30 

Perpetual Rent. 60.00 

Gas Pd in Sep. 5.78 

Elect. 2.66 

Water rent . 23.10 

Total .$119.02 

Total Collected to date (mo. 8-9-10). $2,656.00 

Total Pd. out. $2,536.61 

Pd out for mother. 119.02 

2,653.56 

Balance . 2.44 


Actual. 


Error. 


2.44 


Coal 

169.52 

119. 


Oil 

78.74 

25.00 


Mother 

119.— 

208.35 


Bal.—Sep. 

20.63 

354.79 


Bank Bal. 

233.35 

131.29 P. O. Mother Aug. 


623.68 

127.30 

” ” Sep. 

Lawyer 

25.— 

613.38 



598.68 

400. 


Reserve Taxes 

200.— 

213.38 

99.50 to W. 

$298.55 Mother 

398.68 


Quarterly Summary 



In. 9,064.35 
Exp. 8,988.76 
Bal. 75J59 
Mother 131.29 Aug. 
127.30 Sep. 

Check of Bal. 208.35 
Total 542.50 . 

Divided 398.05 
Bal. Bnk. 144.48 



















i' r •; 

APT_,_ NO a 

93 

PLAINTIFF’S EXHIBIT 6 

NOVEMBER 1042 

tenant 

PAID. TO 

1 

1 

I 

1 

l 

AMOUNT 

B-2 

Lt. Hog* 

?. Whitehoasa 

12-15-42 

38.50 

100 

12-1-42 

54.00 

102 

Ch. Harrlaon 

12-14-42 

53.00 

104 

Dr* Goldstein 

12-15-42 

55.00 

200 

C. Falroloth 

12-1-42 

54.00 

202 

?• Kr irons 

12-1-42 

53.00 

204 

A. Cloffi 

12-0-42 

62.50 

300 

H. Blanchard 

12-12-42 

54.00 

302 

J, Eerp 

12-1-42 

53.00 

304 

MaJ. Cochran r ’ i * 

12-10-42 

62.50 

B-l 

W Uliana 

12-1-42 

45.50 

101 

Sony Can* 

12-1-42 

55.00 

108 

w. Tuolear 

12-1-42 

53.00 

105 

Ur. Althooa* 

12-1-42 

54.00 

201 

Lt. Moxon . • «-u c, j , , 

J. Hall *' w - • 

11-26-42 

62.50 

203 

12-1-42 

53.00 

205 

E. Prowinski 

12-19-42 

54.00 

301 

C. Hoeppasr 

12-25-42 

62.50 

303 

St, Ong* 

12-1-42 

58.00 

305 

Lt. Hall 

12-1-42 

54.00 

552-1 

DUPLEXES 

A. Erickson 

12-1-42 

58*50 

-2 

B. Greene 

12-1-42 

48.50 

-3 

J. Branson 

12-1-42 

59.50 

—4 

F. Pettey 

12-1-42 

49.50 

556-1 

T. Jones 

12-1-42 

48.50 

-2 

Manager 

12-15-42 

56.00 

-3 

Molanar 

12-15-42 

49.50 

—4 

Vautler 

12-22-42 

59.50 

560-1 

T. Deray 

J. Shovlin 

12-1-42 

58.50 

—2 

12-5-42 

48.50 

-3 

Mr. Haffberg 

12-20-42 

59.50 

-4 

Mr. Foster 

12-1-42 

47.00 

564-1 

lira. Berlin 

12-9-42 

46.00 

-2 

urs. Stoat 

12-1-42 

58.50 

-3 

Dr. Crurant 

12-15-42 

49.50 

—4 

G. Custer 

12-7-42 

29.75__ 

563-1 

L. Floyd 

12-7-42 

24.28_ 

-2 

J. Jonas 

12-1-42 

58.50 

-3 

A. Stacey 

12-1-42 

41 , 00 

—4 

Lt. V<esk* 

12-1-42 

59.50 

567-1 

Ur. Welsh 

12-1-42 

58.50 

-2 

C. Tzn snail 

12-1-42 

48.50 

-3 

M. Coanan 

12-1-42 

57.00 

-4 

Z. Hlolbarg 

12-12-42 

49.50 


I 




o»c»a> c*£a£)£>£)» < 0 ( 000 <§<*£«££sieuw ^uQi^hh 
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PLAnrriTF’S EXHIBIT 6 (page 2) 
NOVEMBER 1948 


iasae* 

622 4th St., S. V., Store 
624 4th St., S. V., Store 
624 4th St., 3. W., Apt. 

622 4th St., 3. V., Apt. (£ no.) 

832 4th St., S. W., 

Apartment and Deplores 

Expenditures! 

Columbia Bldg. Asa., Duplexes 
Lincoln National Bank, Duplexes Ho. £ 
Perpetual Bldg., Ass., 622 4th St., 
Perpetual Bldg., Ass., Apt. 

Lincoln National BwrJr 

Columbia Bldg., Ass., 832 4th St., 

Tax Debt 
XLeetrla 
Oes 

Trash, Oetoher 
Exterminator, October 
Oil, October and July 
Coal, In full to date 
janitor 
Janitor 
Janitor 
Janitor 

Management, 10-24-42 to 11-30-42 
Plumber, 564 - $6.50, 557 - Oa.CC 
Dr. Horwits, Bal. $75.00 
Repairs to Apt. 622 4th., S. V. 

Repairs to Roof at 832 4th St., S.V. 

Broca 

Kiaheals Hardware, Flit - Polish 
Griffith Consumers - 011 622 4th 
ziectrio - 622 and 624 4th St., S.W., Apts. 
Slootrolux Corp. 

Gas - 622 4th St., S.V., Apt., Sept. 

Gea - 622 - 624 4th St., Apt., Oct. 

Qaa - 622 - 624 4th St., Apt., Nor. 

Trash - 622 - 624 4th St., S.W.. Apt. 
Weather strip - Weinberg 
D. Weinberg - Paint and Supply 
Taxds Reaarve - Not. Bal, $400 
1 Service Charge - Bank; 

14 D. Weinberg - Sv;itoh and Washer 


0 55.00 

65. OC 
46.50 
20.00 
100.00 
2,515.25 




$ 450.00 
S59.73 
75.00 
575.00 
102.29 
50.00 
100.00 
57.08 
14.64 
20.00 
4.00 
236.35 
50.94 
21.50 

21.50 

21.50 

21.50 
125.00 

14.50 
50.00 
15.00 
10.90 

.69 

2.75 

18.37 

2.00 

13.35 

1.50 

1.50 

1.50 

1.00 

.54 

35.02 

255.52 

5.00 

.35 




Income 
Expenses 
Balance 
Taxes Re ccr i c 
Bal. for D1 t. 


$2,581.75 

mt* 

255.52 

nnr 



Wilfred Schooler 36.55 
X99.S5 


109.68 

82.57 
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PLAINTIFF’S EXHIBIT 11 


JL3 Js7. /6L 

y zj. y -rf-d, t£s7., 

m-t-eLJ*., JuJ /W /£!> 

/^ %/ Jf»«/ ^c-l> 

♦ ^yt/y /CL*/ 


7 rf fo ax/iiedU T&tZLfr. 7Lc*J. ✓ 

/ / pLf?*&■■*.(-/ //7 jL~. 7L*^> ✓ 

^ ^ , ✓ 

-it Jt/&> 'flfJZm TioC • / 

y / ✓ 

/ 6t(<sf*.Z<_^} ✓ 

7 Cr 7^ K 7/ / <r^+J . 

1 r 4 !~* */ 

*4J" ^A-aX* ✓ 

7 'T&CiLCcU L^U^J- ✓ 

y £jfcU-@>JU '&USOn*£Jt) J&0 _ ✓ •» 

•/ <?£</&*<f \ 

y j J OU Q /.X^+JQ• £&c£U<is,<2~+ f • 

y w^yjO^/v; 7 &£lc& fcZo» ><£*» / ;; 

y* /E$jCj&u.zj "<lm * ■, 

y yu^i^uu^jrC^L r dZ/cc/HZ*^ ( >Q_ / | 

/S " 4-^ -2- ✓ ■; 

/o-^CZ^ v s 

/7 -<^y^Z y c> t^, |! 

/^ . *-422m/«^/u^ <«<^/ - JIrttL 3^ i+^J-Vj' yj / 

/'x v ;; " -<*-*-■ 4-'^- ^; 

yy l*xU. 6*<as /xjtxh.-’uc.o J 

/J /(Jy /Z*u-"w*.wr>/<'»^<'i«>‘ ^ »7 
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NO. OF PREMISES 


NAME OF TENANT 


RENT PAID TO 



561 Lebaua St.. S, E. 
Apt. B-2 

100 

102 

104 

200 

202 

204 


667 L'boua St., S. 
Apt. B-l 
101 
103 
106 
201 
203 
205 
301 
303 
306 

663 lobana St.. S. 
Apt. 1 

2 


567 Lebana.St.. S. '"I. 
Apt. 1 
2 

3 

4 

562 Lebaua St.. S. X. 
Apt. 1 

2 

3 

4 

656 Lebaua St.. S. X. 
Apt. 1 

2 

3 

4 

560 Lebaua St.. S. X. 
Apt. 1 

2 

3 


Herbert A. June 
Hay J. Haney 
Mildred G. Seans 
Mary A. Pinalll 
Cbxs. H. 1’alrcloth 
Baba T. Sissons 
Anna K. Cloffl 

A/c« 

Mollis Xdlovlts 
Hlchard H. Belcher 
Joseph 0. Xerp 


Mary Cohan 
Trit* J. Buss 
Janes J. Grieres 
Ionise C. Jl'lson 
Harold Xllnlconberc 
Jane C. Hall 
Myron 7. Tif lold 
Conrad H. Hoeppnsr 
Mrs. Jos. St. Once 
Carlos Jose Balms* 


Jan. 15/46 
Jan. 1/46 
Dee. -'3/46 
Jan. 15/46 
Jan. 1/46 
Dec. 29/45 
Dec. 8/45 
to Jan. 8/46 
Jan. 12/46 
Jan. 1/46 
Jan. 1/46 


Jan. 15/46 
Jan. 1/46 
Jan. 1/46 
Jan. 1/46 
Jan. 13/46 
Jan. l/46 
Dec. 23/46 
Dec. 36/45 
Jan. l/46 
Jan. 1/46 


Albert A. Prost Dec. 23/46 

Jack Jones & Juno Jonas Dec. 1/46 

Suanona 

Mrit 

Albert M. Stacey Jan. l/46 

Janes G. C. Say'ers Jan. l/46 


B. & 0. K. Valehe 
Mrs. Blanch Xlores 
Max Gossan 
Isadora Blelbere 


Jan. 1/46 
Jan. 1/46 
Jan. 1/46 
Jan. 10/46 


Albert & Xarlnia -rlckaon Jan. l/46 
Beatrice V. Qr-en Jen. 7/46 

J. D. A H. Branson Jnn. l/46 
Audrey H. Doocet Jan. 1/46 

Thoe. J. Jones Jan. l/46 

Jack Schooler Occupies 
Betsy R. Cerny Jan. 15/46 

Marie S. DelAa«elo (Paid to Dec. 21/46) 


Thos. J. Devey 
C-tl'.erlne Shorlin 
Lloyd K. Cantrell 


Jan. 1/46 
Jan. 5/46 

(Pai d to D-c. 20/46) 




























(SncOBd ?*C*) 
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PLAINTIFFS EXHIBIT 16 (page 2) 

EDWARD P. SCHWARTZ 


INCOAPOAATKD 


IN ACCOUMT WITH. 


flairs. Ersts. loans mb 3nsnnmrr 

1014 VERMONT AVENUE 
Wasminoton 3. D. C. 

Vrs. Sophia Schoolar _ 


Docoahar 21, 1946. 


M. ■ - Puw I 


I A. 'OMtKI AMT AAAOA WHICH MAT OCCUM IM TOV* ACCOUMT 


NO. OF PREMISES 


660 Lohsaa St., 3. X. 
Apt. 4 

664 Lshaaa St., S. X. 
Apt. 1 

2 

3 

4 


NAME OF TENANT 












































106 


(Third Page) 


IN ACCOUNT WITH. 


PLAJNTTPT'S EXHIBIT 16 (page 3) 

EDWARD P. SCHWARTZ 

IMCOUPOftATKD 

tain. Srnto. Hama xnb Jnmnmrr 

Decenbor 31, 1946. 

1014 VERMONT AVENUE 
Wabhinotom 9. O. C. 

Hr*. Sophin Schooler _ 


M. B. - AUM *PO«T Am I 


> rtB l l l l AMV I 


NO. Or PREMISES 


NAME Or TENANT 


RENT PAID TO 


RECEIPTS 


CHARGES 


MXSCXiULSXdUS, COXTXlUXDt 


REPAIRS: 




Xri. Chris Muricks, to 
56< Lebana St., S, E. 

1 thru Decraber 14, 1941 i 
reipxest A $49.60 psr so*' 
and rsnt was paid to Da i. 
son will occupy this 
Steven's Service Stores 
Suw on*. Jack Jones 4 Ji 
Vrlt, Jack Jones * June 
Suasions, Clarsncs Leelsad 
The Owl Disinfectant Co 
11/7/45 to 12/7/45, DttpV 
The C. A P. Telephone Cp, 
Writ, Ol.urenoe Lee land. 

Lee Ratliff. 3 trash baire 1 
L<~b«us St., S» ~m 
J. 0. C rnsy, Chrietaus 


paturn rent of Ap I. 3, 
fpr neriofi froa Ln : saber 
at Mrs. Sophia ichooler'c 
th(tenant vacate L Dec. 1, 
15th - Mrs. Schooler's 
apOrtrent) 

Janitor's sumljj 
'in* Jones 
Jones 


The Shad* Shop, 2 voneti 
Apt, 3, 553 Lebana St., 
The Shad# Shop, 4 Tenet! 
Apt, 2, 564 lebana St., 
The Iron fireaan Sales 
151-567 Lebana St., r . 
Donald foster, allowance 
repairs to Apt. 4, 568 
Superior Lock 6 Electric 
Install new received and 
Lebana St*, S. Z. 

The Shade Shop, 2 Ter.ett 
Apt. 2, 566 Lebana St., 

3. Mlchaelle & Co*, ins' 
teturn purrp, replace 
Lebaun St., 3. 1C. 

S. Klchaelis 6 Co., r 
Apt. 1, 556 Lebana St., 

J. 0. Carney, for toping 
Apt. 3. 564 Lebana St.. 
667 Lebana St$, S. 2., 
Ie-b«na St., S. X. 

J. E. Simpson, 1 exchange 
557 Lebana St., 3. E» 

The Shade Shop, several 
Apt. 10"*, £51 Lebana St. 
The Shade Shop, 2 Tenet 
Apt. 4, S£4 Lebana St., 


repal 


Workmen's Ceapeneation 
prselua. one year to 12/ 
Certificate #711513 


. aerrices for period 
.ex Apartment s 
., Mil 8/21 to 1/6/45 

il*. 561-657 

01ft 


an blinds renorsfted 
S. X, 

an blinds renovated, 

s. X* 

(orp., repeir stcfcer, 

for paints used) 
'banc St., S« Z.) 

Co., furnish 
check phones, 961 


renovated, 


an blinds 
S. 2. 

tall 1 check vml' 
packing In pump. 


r and reseat t; .goto, 
S. X. 2 

Venetian bllndj ’in 
S, B., 5 In Apt 1 4, 

! in Apt. 300, 5ql 


no tor installs* 


Venetian blinds 
, S, E. 

ion blinds re n oTat 
S. *. 


renovated, 

ed. 


tnsuranoe, deposit 
“l2/*6, Hartford PS935510 


■vt# on 


SSL 


24 

» 

1 

1 

1 

7 

5 

1 

5 

10 


3 

7 

4 
16 

34 

6 

13 

8 

28 

27 

6 

3 


90 

I 

80 

I 

50 

l” 

j* 

78 

76 

00 

I 

i“ 

60 

86 

90 


20 
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©niteb States Court of Appeals 

District of Columbia 


No. 9641 


Wilfred Schooler, Yetta B. Lesser, Mary S. Reis kin, 
and Ida Sherman, Appellants, 

v. 

Sophie Schooler, also known as Sophia Schooler, Jack 
Schooler and Isaac Schooler, Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by the appellants, Wilfred Schooler, 
plaintiff in the original Complaint, and Yetta B. Lesser, 
Mary S. Reiskin, and Ida Sherman, parties plaintiff in the 
Complaint of additional parties plaintiff, in the Court 
below, from an Order and judgment (J. App. 17) for the 
appellees, defendants and additional party defendant in the 
Court below, dismissing the appellants ’ action to recover 
more than Three Thousand Dollars, for an accounting, for 
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tlie appointment of a Receiver, for a judgment declaring 
certain agreements set forth in the original Complaint to 
be valid and in full force and effect, and for a judgment 
declaring the appellants and the appellees, Jack and Isaac 
Schooler, to have a remainder in fee simple in the prop¬ 
erty described in the original Complaint, subject to a life 
interest in the appellee, Sophie Schooler (J. App. 2-10, 
14a). 

Jurisdiction in the District Court is derived from Title 
11, Section 306 of the Code of Laws for the District of 
Columbia (1940 Edition). This Court has jurisdiction to 
review the judgment under the provision of Title 17, Sec¬ 
tion 101 of the Code of Laws for said District (1940 Edi¬ 
tion) respecting appeals from the District Court of the 
United States for said District. 

STATEMENT OF THE CASE 

The original Complaint by the appellant, Wilfred 
Schooler, against the appellees, Sophie and Jack Schooler, 
alleges, among other things, that the appellee, Sophie 
Schooler, was the third wife of the late Louis Schooler who 
died on July 30, 1942; that as a result of this marriage two 
sons were born, the appellees Isaac and Jack Schooler; 
that the appellant, Ida Sherman, was Schooler’s daughter 
by his second wife, and the appellants, Wilfred Schooler, 
Yetta B. Lesser and Mary S. Reiskin, were children of the 
first marriage; these facts are admitted by paragraph 2 of 
the fifth defense in the Answer to the Original Complaint 
(J. App. 11). 

This Complaint further alleged that on October 9, 1941, 
Louis Schooler executed his Last Will and Testament, and 
on the same day Schooler and his wife, the appellee, Sophie 
Schooler, executed an agreement providing, among other 
things, that the Will should become a part of the agree- 
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ment. The execution of both of these papers is admitted 
(J. App. 12); although according to the testimony the 
agreement of October 9, 1941 was not actually signed until 
a week or ten days after that date (J. App. 54). Both of 
these documents were attached as exhibits “A” and 4k B’ 
to the original Complaint (J. App. 5, 7). The originals 
were introduced in evidence as plaintiff’s exhibits 1.2 and 
13 (J. App. 46-48). 

The Complaint then states that effective on and after the 
death of Louis Schooler the agreement and Will entitled 
the appellant, Wilfred Schooler, to receive one-fourth of 
the net rentals of the properties owned by Schooler and the 
appellee, Sophie Schooler, as tenants by the entirety prior 
to the execution of the agreement, and fixed the interest of 
Sophie Schooler in said real estate as a life estate only with 
remainder in fee simple to the six children of Louis 
Schooler, in equal shares, said children being the four 
appellants and the two appellees, Jack and Isaac Schooler 
(J. App. 3). 

It is then set forth in the Complaint that on June 25, 
1942, the appellant, 'Wilfred Schooler, and the appellees, 
Sophie and Jack Schooler, entered into an agreement clari¬ 
fying the rights of the appellant, Wilfred Schooler, and 
the appellee, Jack Schooler, as to the distribution of the 
rentals to the former and the salary to be paid to the latter. 
This agreement was also attached to the Complaint as 
exhibit “C” (J. App. 9); the original was introduced in 
evidence as plaintiff’s exhibit 1 (J. App. 30, 31); contem¬ 
poraneously with the execution of the agreement the ap¬ 
pellee, Sophie Schooler, executed a Will disposing of all 
of her property in accordance with the two agreements 
and the Will of October 9, 1941 (J. App. 31, 48, 52). The 
execution of the foregoing agreement and Will is not denied 
(J. App. 12). 
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The Complaint then charges that following the death of 
Louis Schooler, the appellant, Wilfred Schooler, had not 
been paid the twenty-five per cent of the rentals he was 
entitled to from the appellee, Sophie Schooler, only about 
one-third of the amount actually due him having been 
received; that the appellees, Sophie and Jack Schooler, 
had conspired to defeat his rights and were wasting the 
assets from which he was to receive his income and estate 
in remainder by virtue of the paperwriting already de¬ 
scribed (J. App. 4, 5). 

Appellant, Wilfred Schooler, accordingly prayed that a 
receiver be appointed for the properties, an accounting of 
the income be required, a judgment returned in his favor 
for Ten Thousand Dollars, and for other and further relief 
(J. App. 5). 

The defendants in the original Complaint, namely; 
Sophie and Jack Schooler in their Answer, in addition to 
admitting the interrelationship of the principal appellants 
and appellees and the execution of the documents above 
referred to set forth as defenses that the title to the real 
estate in question was not affected by the Will referred to, 
that the title to same, being by the entireties, was not sub¬ 
ject to disposition by the Will of Louis Schooler; that the 
plaintiff in the original Complaint, the appellant, Wilfred 
Schooler, recognized the non-applicabilty of said Will to 
the jointly owned property by not offering it for probate; 
that both agreements referred to were nudum pactum; that 
the agreement of October 9, 1941, was not based on a con¬ 
sideration; that the appellee, Sophie Schooler, signed th^ 
same merely to “please the "whim of her seriously ill hus¬ 
band”; that it had application only to any property that 
Louis Schooler then owned in sole ownership; that if the 
appellee, Sophie Schooler, “signed a Will on June 25,1942, 
as alleged, it was signed merely to please the whim of the 
seriously ill husband”; that the appellant, Wilfred 
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Schooler, was not entitled to any of the income from the 
rental of the jointly owned properties; that while she had 
paid him at various times $2929.50 from the rentals it was 
because of his “argument and persuasion”; and that such 
payments were made merely to avert arguments which 
caused her much physical distress and harm” (J. App. 11- 
13). 

Coupled with the Answer was a Counterclaim for the 
return to her of the above-mentioned sum of money (J. 
App. 14). 

The appellant, Wilfred Schooler, filed an Answer by way 
of denial to the Counterclaim (J. App. 15). 

By reason of the fact that the appellees in their answer 
attacked the validity of the Will and agreements thereby 
drawing into the case issues that affected the legal rights 
and title of the appellants, Lesser, Reiskin and Sherman, 
and the appellee, Isaac Schooler, to share as remainder¬ 
men in the real estate in question; and as these four chil¬ 
dren were not parties to the cause, an Order was signed 
permitting the above-named appellants to be joined as addi¬ 
tional parties plaintiff, and as the appellee, Isaac 
Schooler, refused to so join, a Complaint w~as filed by the 
appellants, Lesser, Reiskin and Sherman, adopting all the 
allegations of the original Complaint that were applicable 
to their right to share in the remainder of the property in 
question, and the appellee, Isaac Schooler, was joined as 
an additional party defendant (J. App. 14a). 

The case came on for trial on the merits, and the testi¬ 
mony adduced by the appellants showed the following: 

All six of the children of Louis Schooler and the appellee, 
Sophie Schooler, lived together as one family, there being 
no distinction between children and step-children, brothers 
and sisters and half-brothers and half-sisters (J. App. 28, 
71, 72). 
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In 1916 Schooler purchased a piece of real estate known 
as 622-624 4th Street, Southwest, in this District, and took 
title to the same in his own name (J. App. 60). He con¬ 
ducted two business enterprises in the property (a shoe 
store and a liquor store) until shortly before his death in 
1942 (J. App. 67, 68). On March 6,1941, he caused the title 
to this property to be transferred to a straw party into 
the name of himself and the appellee, Sophie Schooler, as 
tenants by the entirety (J. App. 60). 

About the same time he purchased additional real estate 
and had the title to the same taken in his own and his 
wife’s names as tenants by the entirety (J. App. 60). The 
record does not show that the appellee, Sophie Schooler, 
ever had any income of her own or any assets or property 
other than that owned by her husband. 

In October, 1941, Louis Schooler became ill and went to 
George Washington Hospital to undergo an operation. On 
October 9, 1941, Louis Schooler and the appellee, Sophie 
Schooler, agreed to the terms of his Will (set forth as Ex¬ 
hibit B of the original Complaint) (J. App. 7, 8), and to 
the disposition of all of their property that was held jointly 
as described in the October 9, 1941 agreement (set forth 
as Exhibit A of the original Complaint), (J. App. 5, 6). 

The Will was prepared by an attorney and duly executed 
by Schooler on October 9, 1941, but the attorney did not 
have time to reduce to writing the agreement for the dis¬ 
position of the jointly owned property, as Schooler was 
scheduled to be operated on on that same day (J. App. 53). 
The attorney reduced the agreement to writing and dated 
it October 9, 1941, at the request of the parties (J. App. 
53) although it was not executed until a week or ten days 
later after Schooler had been operated on and returned to 
his home (J. App. 46, 54, 57). 

Immediately prior to June 25, 1942, Louis Schooler, the 
appellee, Sophie Schooler, and the appellant, Wilfred 
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Schooler, had a conference with the attorney. The four 
of them discussed the situation with reference to the prop¬ 
erty involved herein, and the attorney was given instruc¬ 
tions to prepare another agreement (J. App. 55). Pur¬ 
suant to the instructions he received at this conference, 
the attorney prepared the agreement dated June 25, 1942 
(set forth in the original Complaint as Exhibit C (J. App. 
6). Louis Schooler died on July 30, 1942 (J. App. 31). 

Following Schooler’s death the appellee, Sophie Schooler, 
pursuant to the terms of the agreement of October 9, 1941, 
turned over to the appellee, Jack Schooler, the manage¬ 
ment of all the income-producing property which was 
owned by Schooler and the appellee, Sophie Schooler, as 
tenants by the entirety, at the time of the making of said 
agreement (J. App. 32, 64). 

The appellee, Jack Schooler prepared monthly state¬ 
ments showing the income and disbursement of said prop¬ 
erty, giving the appellant, Wilfred Schooler, a copy of such 
statements. On November 3, 1941, the appellant, Wilfred 
Schooler, received his first purported twenty-five per cent 
disbursement of the net income from the income-producing 
property from the appellee, Jack Schooler, together with a 
statement showing how the twenty-five per cent was ar¬ 
rived at. These statements are in evidence as plaintiffs’ 
exhibits 3 to S inclusive (J. App. 33-34), and duplicates 
thereof as plaintiffs’ exhibit 15 (J. App. 73). Plaintiffs’ 
exhibits 3, 4, 5 and 6 are set forth in the Joint Appendix 
at pages 86 to 94. They list all of the income-producing 
property that had been owned by Louis and Sophie 
Schooler as tenants by the entirely 7 and supposedly also 
the income and disbursement from such property; they 
further show that the appellant, Wilfred Schooler, received 
what purported to be an exact twenty-five per cent of the 
net income from said property. The first check, plaintiffs’ 
exhibit 2, which the appellant, Wilfred Schooler, received 
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as his share of the net income from said property had the 
notation on it that it was one-fourth of the money accumu¬ 
lated to that date (J. App. 33). 

The checks (J. App. 85) and statements given to Wilfred 
Schooler by the appellee, Jack Schooler, were prepared at 
the direction of appellee, Sophie Schooler (J. App. 64, 65J. 
In February', 1943, the appellee, Jack Schooler, was in¬ 
ducted into the Army, and the appellee, Sophie Schooler, 
turned over the collection of the rents to Edward P. 
Schwartz, Inc., real estate agents, with the exception of cer¬ 
tain property from which she collected the rents herself 
(J. App. 69). The appellee, Sophie Schooler, had the 
Schwartz firm make a duplicate copy of its monthly state¬ 
ments, and she gave one to the appellant, Wilfred 
Schooler, each month, together with a statement she had 
her daughter-in-law, Frances Schooler, the wife of appellee, 
Jack Schooler, prepare each month (plaintiffs’ exhibit 16 
in the Court Below) purporting to show all receipts and 
disbursements, and purportedly showing that Wilfred 
Schooler was receiving twenty-five per cent of the net in¬ 
come from the income-producing property set forth in the 
original Complaint (J. App. 69-71, 73-75). A typical speci¬ 
men of one of these statements from plaintiffs’ exhibit 16 
is set forth at pages 104 to 107 of the joint appendix. 

The appellant, Wilfred Schooler, continued to receive 
the real estate agent’s statements from March 1943 through 
November 1946 and the statements of the total income and 
disbursements prepared by Frances Schooler through May, 
1945. About June, 1945, the appellant, Wilfred Schooler, 
and the appellee, Sophie Schooler, entered into an agree¬ 
ment whereby instead of receiving different amounts each 
month Wilfred Schooler -would receive Seventy-five Dollars 
a month until the end of the calendar year, and at that time 
a full accounting would be had and a supplemental disburse¬ 
ment would be given him to make up a full one-fourth of 
the net income from the properties (J. App. 75, 76). The 
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appellee, Sophie Schooler, paid this Seventy-Five Dollars 
each month but failed to make the accounting at the end 
of the year (J. App. 76). 

In addition to the monthly statements given the appel¬ 
lant, Wilfred Schooler, by the appellee, Sophie Schooler, 
she main tained a book (plaintiffs’ Exhibit 11 below) in 
which all receipts and disbursements from said properties, 
including the purported twenty-five per cent to the appel¬ 
lant, Wilfred Schooler, were entered (J. App. 36-40, 64, 66). 
This book and the monthly statements were prepared under 
the direction of the appellee, Sophie Schooler, and the pur¬ 
ported twenty-five per cent of the net income from said 
properties was paid by her personally to said appellant 
(J. App. 64-66). Several typical pages of plaintiffs’ ex¬ 
hibit 11 are set forth at pages 95 to 103 of the joint 
appendix. 

The testimony showed that the gross rental from the in¬ 
come-producing properties was between Thirty-One Thou¬ 
sand and Thirty-Two Thousand Dollars annually, and the 
net income between Eleven and T'welve Thousand Dollars 
annually. The total amount received by Wilfred Schooler 
from the appellee, Sophie Schooler, under the terms of the 
agreement of October 9, 1941, was only Two Thousand 
Nine Hundred Twenty-Five Dollars and Fifty Cents in¬ 
stead of the full amount due him (J. App. 61). 

The execution of the Will and the agreements of October 
9, 1941, and June 25, 1942, were duly proven (J. App. 30, 
46-48). 

Appellants offered to prove by the testimony of the 
attorney who prepared the agreement of October 9, 1941, 
and who was present at the time the agreement was signed, 
that the appellee, Sophie Schooler, understood at the time 
of the signing that the income-producing properties re¬ 
ferred to in the agreement were the same as those de- 
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scribed in Paragraph 8 of the original Complaint (J. App. 
49-51). The Court refused to receive such testimony (J. 
App. 51). 

By stipulation it was agreed that all the property de¬ 
scribed in Paragraph 8 of the Complaint was held by 
Sophie Schooler and her late husband as tenants by the 
entireties on October 9, 1941. 

The Court refused to accept testimony that all of the 
properties referred to in Paragraph 8 of the Complaint 
were income-producing properties with the exception of 
4808 7th Street N. W., which was used by the appellee, 
Sophie Schooler, as her home (J. App. 60-61). The Court 
refused to allow the appellant, Wilfred Schooler, to testify 
to a conversation he had with the appellee, Sophie 
Schooler, shortly after October 9, 1941, during which she 
told him that she had entered into an agreement with her 
late husband whereby the property that she and her late 
husband owned as tenants by the entirety would be held 
by her during her lifetime during which time the income 
from the income-producing properties would be divided 
twenty-five per cent to the appellant, Wilfred Schooler, and 
a weekly payment of Twenty-Five Dollars to the appellee, 
Jack Schooler, who was to collect the rent and manage the 
real estate, subject to said Wilfred Schooler’s advice as to 
repairs, and that upon her death all the property owned by 
her and her husband would be divided equally in six equal 
parts between all six of the children of Louis Schooler 
(.T. App. 44). 

The book kept by the appellee, Sophie Schooler (plain¬ 
tiffs’ Exhibit 11 below) shows that the properties described 
in Paragraph S of the original Complaint are the income- 
producing properties owned by Louis Schooler and the ap¬ 
pellee, Sophie Schooler (J. App. 71, 95-103). 

The Court refused to allow the appellant, Mary Reiskin, 
to testify concerning a conversation she had with the ap- 
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pellee, Sophie Schooler, about April, 1942, during which 
time the appellee, Sophie Schooler, discussed with her the 
agreement of Otcober 9,1941, advising the witness as to the 
terms of said agreement in detail (J. App. 79-80). 

The Court refused to allow the same witness to testify 
that in July or August, 1945, the appellee, Sophie Schooler, 
came to the witness’ home and discussed the twenty-five per 
cent of the net income that Wilfred Schooler was supposed 
to get and his complaints concerning his failure to get an 
accounting from her and that at the witness’ suggestion 
the appellee, Sophie Schooler, agreed to give Wilfred 
Schooler Seventy-Five Dollars a month and give an ac¬ 
counting at the end of the year so that he would get the 
full twenty-five per cent he was entitled to under the agree¬ 
ment of October 9, 1941 (J. App. 80-81). 

The Court refused to allow a Mrs. Brisker, the sister of 
Louis Schooler, to testify that she had a conversation with 
the appellee, Sophie Schooler, in April or May, 1942, dur¬ 
ing which Mrs. Schooler recited the details agreed to be¬ 
tween herself and her husband in the agreement of October 
9, 1941; that Sophie Schooler advised her that Wilfred 
Schooler was to get twenty-five per cent of the income- 
producing property, and her son, Jack Schooler, Twenty- 
Five Dollars a week; that she would hold her property 
during her lifetime and upon her death it was to go to all 
of the six children; the Court further refused to allow the 
same witness to testify that on a number of occasions sub¬ 
sequent to the death of Louis Schooler the appellee, Sophie 
Schooler, told her that she was living up to the agreement 
of October 9, 1941, and was giving Wilfred Schooler his 
one-quarter interest (J. App. 82-83). 

The Court refused to allow the appellee, Sophie Schooler, 
to answer a question propounded to her by counsel for the 
appellants which would show that the two stores owned 
by Louis Schooler at the time of the making of the Will and 
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the agreement of October 9, 1941, were subsequent thereto 
in 1942, and prior to his death given by Schooler to his son, 
Jack Schooler, one of the appellees herein, with the con¬ 
sent and at the request of the appellee, Sophie Schooler 
(J. App. 6S-69). 

Upon the close of the appellants’ testimony, counsel for 
the appellees moved to strike all the testimony and all ex¬ 
hibits of the appellants (J. App. S3). The Court sustained 
the motion; however, it apparently considered the motion 
as a motion to dismiss, because when counsel for the appel¬ 
lants asked for the grounds of the Court’s ruling, the 
justice did not give any but advised counsel that he could 
obtain the grounds of the ruling from the findings of fact 
and the conclusions of law (J. App. S4). Thereupon coun¬ 
sel for the appellees asked for a judgment dismissing the 
Complaint and for leave to withdraw the Counterclaim 
without prejudice, and this was granted by the Court 
(J. App. 84). The Findings of Fact and Conclusions of 
Law and the Judgment were prepared by counsel for the 
appellees and adopted and signed by the Court (J. App. 
15-17). A motion for a new trial was duly filed and 
overruled. 


STATUTES INVOLVED 

Section 201, Title 30, D. C. Code, 1940 Edition: 

“Married women shall hold all their property, of every 
description, for their separate use as fully as if they were 
unmarried, and shall have power to dispose of the same 
by Deed, mortgage, lease, will, gift or otherwise, as fully 
as if they were unmarried * * 

Section 301, Title 45, D. C. Code, 1940 Edition: 

“The following form or forms to the like effect shall be 
sufficient, and any covenant, limitation, restriction or pro- 
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viso allowed by law may be added, annexed to, or intro¬ 
duced in the said forms. Any other form conforming to 
the rule herein laid down shall be sufficient * * V’ 

Section 501, Title 45, D. C. Code, 1940 Edition: 

“Any Deed conveying real property in the District or 
interest therein, or declaring or limiting any use or trusts 
thereof, executed and acknowledged * * • and delivered 
to the person in whose favor the same is executed, shall 
be held to take effect from the date of the delivery thereof, 
except that as to creditors and subsequent bona fide pur¬ 
chasers and mortgagees without notice of said Deed, and 
other interest in said property, it shall only take effect 
from the time of its delivery to the Recorder of Deeds for 
record.’’ 


STATEMENT OF POINTS 

1. The Trial Court erred in striking all the testimony 
and exhibits adduced by the appellants and in entering 
judgment for the appellees. 

2. The Trial Court erred in excluding evidence proffered 
by appellants tending to show the construction placed 
on the Agreement of October 9, 1941, by the appellee, 
Sophie Schooler. 

SUMMARY OF ARGUMENT 

1. The Agreement of October 9, 1941, (the due execu¬ 
tion of which was clearly proven) was a valid disposition 
of all of the jointly owned property of Louis and Sophie 
Schooler, whereby the six children of Louis Schooler (the 
four appellants and two of the appellees) became tenants 
in common of the fee simple title subject to a life estate in 
the appellee, Sophie Schooler; and likewise entitled the ap- 
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pellant, Wilfred Schooler to one-fourth of the net rents 
produced by such property. 

The remainder in fee in the six children was created by 
the October 1941 Agreement, whether that document be 
construed as an ordinary' Deed, as a gift or as creating a 
trust for the benefit of the children and this is so whether 
the transaction was supported by a consideration or not. 

2. Assuming any ambiguity or vagueness in the October 
9th Agreement, statements made by Sophie Schooler were 
admissible in evidence to show the construction placed by 
her on the meaning and intent of the Agreement. 

ARGUMENT 

I 

The Agreement of October 9,1941, Was a Valid Disposition 
of All of the Jointly Owned Property of Louis 
and Sophie Schooler. 

When Louis Schooler executed his Will on October 9, 
1941, devising all of his property (all of which was jointly 
owned by his wife and himself) to the appellee, Sophie 
Schooler, it was obviously his wish and desire that during 
the lifetime of his wife (1) the appellant, Wilfred Schooler, 
should receive one-fourth of the net rents from such of-the 
property as was rent producing, and have general super¬ 
vision over all the property; (2) that the appellee, Jack 
Schooler, should receive $25.00 a week for his services as 
manager of the property in connection with the collection 
of rents and maintenance of the property, subject to the 
overall control of his half-brother, the appellant, "Wilfred 
Schooler; (3) that his wife should have only a life estate 
in the property and that (4) his six children should have 
the remainder in fee as tenants in common. 
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It is fair to assume that Louis Schooler and his wife, 
appellee Sophie Schooler, realized and understood that the 
Will alone would not obligate the wife to carry out his 
‘‘will and wish” as expressed in the Will (J. App. 7-9) 
thus effectuating the four matters just described, so ar¬ 
rangements were made with the Attorney who drew the 
Will, to prepare at the same time, the Agreement for the 
signatures of Schooler and his wife; that this is true is 
demonstrated by the testimony of the Attorney. After 
testifying that the Will was prepared by him and signed 
by Schooler on October 9th while he was a patient in 
George Washington Hospital (J. App. 53-54) on cross- 
examination he stated as follows: 

“Q. Had you been there (the hospital) the same 
day to take notes to make up the will, or anything 
like that? 

“A. Yes, I was there at the hospital in the morn¬ 
ing around 10 o’clock, and the will 'was signed, as I 
recall, about 1:30. The operation was to have taken 
place some time in the afternoon. I didn’t have time 
to prepare the agreement on the 9th to be signed at 
the hospital, so it was signed after Mr. Schooler came 
home from the hospital, at home. 

# # # # 

“Q. So that agreement that bears the date of Oc¬ 
tober 9th wasn’t dated October 9th? 

“A. It was ordered to be made as of the 9th of 
October and I made it as of that date. As to the date 
it was signed, I could not tell you.” (J. App. 53). 

• • * * 

“Q. When was it signed? 

“A. I haven’t any idea, sir. I would say my 
best guess would be a week or ten days afterward, 
my best recollection.” (J. App. 54). 

The wife says she executed the agreement “to please 
the whim of her seriously ill husband.” 
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What then was the legal effect of this Agreement that 
was admittedly signed, sealed and acknowledged by the 
joint owmers of the real property involved in these pro¬ 
ceedings? 


(a) 

Considered as a deed. 

Under Sections 201 et seq., Title 30 of the District of 
Columbia Code (1940 Edition) (Appellants’ Brief, 12) 
married women may use and control their property of 
every description in the same manner and to the same 
extent as if they were single; they have power to dispose 
of it by “deed, mortgage, lease, will, gift, or otherwise, as 
fully as if they were unmarried.” 

And while this right is probably subject to the limitation 
that neither one of tenants by the entirety can separately 
destroy the peculiar character of that estate without the 
concurrence of the other, both owners may by joint con¬ 
veyance make any disposition of the property they desire. 

Settle v. Settle, 56 App. D. C. 50, 8 Fed. (2d) 911. 

Fair claw v. Forrest, 76 U. S. App. D. C. 197, 130 F. 

(2) 829, certiorari denied, 318 U. S. 756. 

No rigid form of Deed is required in this District. See 
Section 301 Title 45 District of Columbia Code (1940 Edi¬ 
tion) (Appellants’ Brief 12). 

Recording is not necessary; delivery’ alone is sufficient, 
so far as the immediate parties are concerned. See Sec¬ 
tion 501 Title 45, District of Columbia Code (1940 Edition) 
(Appellants’ Brief 13). 

No particular form of ceremony is necessary to consti¬ 
tute “delivery”. 

This Court, in Walker v. Warner, 31 App. D. C. 76, at 
page 85 used the following language: 
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“No particular form or ceremony is essential to the effec¬ 
tive delivery of a deed. Words or acts showing an inten¬ 
tion that the deed shall be complete and operative consti¬ 
tute a good delivery . 7 7 

The paper dated October 9, 1941, was offered in evidence 
by appellants, as well as the confirmatory Agreement of 
June 25, 1942, to which the appellant, Wilfred Schooler, 
was a party and every act of the appellee, Sophie Schooler, 
in carrying out that part of the Agreement of October 9th 
and the subsequent Agreement of June 25th, 1942, as con¬ 
cerned the appellant, Wilfred Schooler and the appellee, 
Jack Schooler, evinces on her part a clear understanding 
of both documents and her intention and understanding 
that the October Agreement was a complete and operative 
conveyance of the property there involved and under the 
theory of the case of Walker v. Warner, supra, constituted 
a “delivery”. 

While much additional testimony of a similar character 
was proffered and excluded by the Court, as discussed 
herein under Point II of this Argument, a reading of the 
testimony of the appellant Wilfred Schooler, and the ap¬ 
pellee, Sophie Schooler, admitted by the Court, clearly 
shows the intention of Sophie Schooler in this regard 
(J. App. 30-43, 59-62, 64-76). 

Apparently, if the appellees had been required to go 
into their defense their claim would have been that the 
October Agreement was not based on a consideration; that 
it pertained only to such property as Louis Schooler at 
the time owned, in his sole right, and that the appellee, 
Sophie Schooler signed it “merely to please the whim of 
her seriously ill husband” (J. App. 12). 

Disregarding the language in quotations as not even 
suggesting a possible defense, we find that so far as a “con¬ 
sideration” is concerned none was needed, certainly not a 
money consideration. The paper is under seal, was exe- 
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cuted and acknowledged by both owners and was delivered; 
it was a completely consummated transaction definitely 
fixing the rights and estate of Sophie Schooler and the six 
children in all the jointly owned property, only the enjoy¬ 
ment of certain of the rights and estate therein created was 
postponed until the death of Louis Schooler, and the en¬ 
joyment of the balance postponed until after the death of 
the life tenant, the appellee, Sophie Schooler. 

A Deed is a contract executed under seal and even if not 
recorded it passes title against the grantors and their 
heirs and devisees. 

Watkins v. Nugen (Ga.) 45 S. E. 262, 264. 

Want of consideration of itself is not sufficient to war¬ 
rant the invalidating of a Deed, as it is competent for 
grantors to make a gift of their property, though want of 
consideration would be a defense in an executory contract. 
A “deed” is not such a contract but represents a contract 
executed and conveyance fully accomplished. 

Lawson v. Boo, 227 Iowa 100, 287 N. W. 2S2, 284. 
Stauffer v. Milner, 223 N. W. 6S6, 6S9, 207 Iowa 776. 

The case of Shea v. McMahon, 16 App. D. C. 65, decides 
the principle that conveyance of real estate by a husband 
to his wife upon ‘‘good” consideration is valid as against 
the husband, his heirs at law and his devisees and trustees 
claiming under his Will. This Court at page 73 used the 
following language: 

“It is not claimed or pretended that there were any 
creditors of John F. Cullinane to be prejudicially af¬ 
fected by the conveyance to the wife; and, therefore, 
whether the conveyance of the property to her by the 
husband was by way of voluntary settlement, or was 
made on consideration of her relinquishing her con¬ 
tingent right of dower in property previously conveyed 
to third parties by the husband, or upon her agree¬ 
ment so to convey to extinguish her dower, is quite 
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immaterial; as in either case, or upon both considera¬ 
tions combined, the conveyance to the wife was per¬ 
fectly good and valid, as against the husband, his heirs 
at law, and against his devisees and trustees, claiming 
under his Will. It is quite unnecessary, therefore, to 
inquire as to the fact, whether the conveyance to the 
wife was made upon one of these considerations or the 
other. Either was sufficient; and, from the date of the 
deed from Noonan and wife to the complainant, the 
estate in the lots was vested in the latter as her estate, 
free from the control of her husband, and subject to 
her power of sale or devise. Sykes v. Chadwick, IS 
Wall. 141; Hitz v. Nat. Met. Bank, 111 U. S. 722; 
Hamilton v. Rathbone, 175 U. S. 414.” 

In Lanhardt v. Souder, 42 App. D. C. 278, this Court at 
page 2S2 quoted with approval the following language 
found in Conley v. Nailor, 11S U. S. 127: 

“It is not now open to question that a Deed made by a 
father for the benefit of an illegitimate child is upon good 
consideration, which will support the conveyance.” 

The other defense urged by the appellee, namely; that 
the October Agreement only pertains to the property 
owned at that time by Louis Schooler in his own right, is 
not tenable for several reasons. In the first place the 
Agreement itself negatives this theory; under it the ap¬ 
pellee, Sophie Schooler, expressly “agrees to carry out the 
said will and wish as and if the same was a bequest of 
property belonging solely to the party of the second part 
(Louis Schooler) in which property the party of the first 
part, (Sophie Schooler) shall only have a life estate.” 
This language following the statement in the same paper 
that “all property of each of the parties hereto shall be 
divided equally into six shares among all the second party’s 
(Louis Schooler) children” (J. App. 6) clearly sustains 
the position of the appellant that not only do the Will and 
Agreement pertain to all the property then owned by 
Louis Schooler and his wife, but that the apueTeo, Sophie 
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Schooler, expressly agreed in the October Agreement that 
that is the very property that it does pertain to. 

Again in the Agreement of June 25, 1942, the appellee, 
Sophie Schooler, expressly refers to the Agreement she 
signed “dated the 9th day of October, 1941”, and then elab¬ 
orates, or repeats, if you wish, that portion of the October 
Agreement that particularly refers to the right of the ap¬ 
pellant, Wilfred Schooler, to receive one-fourth of the 
rentals, and of the appellee, Jack Schooler, to receive com¬ 
pensation of $25.00 a week. This Agreement, it should be 
remembered, is signed and acknowledged not only by 
Sophie and Wilfred Schooler, but also by the appellee Jack 
Schooler (J. App. 9). 

Finally the testimony of Sophie and Wilfred Schooler 
is replete with acts and conduct of Sophie Schooler recog¬ 
nizing the right of Wilfred and Jack Schooler, and actual 
payments of money to both of them, such right having first 
been created by the October Agreement and restated in the 
June Agreement. 


(b) 

Considered as a gift 

Clearly an owner of any kind of property has the right 
to give it away, and if he transfers same in a way not pro¬ 
hibited by law the gift is valid and binding on the grantor, 
and the grantee takes a vested, indefensible title and estate. 

A gift might, under some circumstances, be set aside; for 
example, as defrauding creditors or the absence of a finan¬ 
cial consideration may be admissible as an element to be 
considered, in case it is claimed fraud or duress was prac¬ 
ticed on the grantor. 

But a gift by a grantor who is sui juris and free from 
undue influence is a valid and effectual disposition of the 
property involved. 
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Everything that has been said under point I (a) is ap¬ 
plicable here, with the exception that “consideration” plays 
no part at all in gifts; a gift is a disposition of property 
without consideration. 

Considered as a gift we can clearly perceive a well 
thought out, fair and intelligent plan for the devolution of 
all the property owned by this husband and wife. 

Louis Schooler and his wife had accumulated the prop¬ 
erty in question, the gross annual rentals of which amount 
to between thirty-one and thirty-two thousand dollars (J. 
App. 61). It is fair to assume that the finances for the 
acquisition of these properties were supplied through the 
efforts and business acumen of the husband, and that the 
wife contributed the element usually contributed by a good 
wife and mother: Economy in the management of the home 
and maternal care and affection in the rearing and training 
of the children. 

It was normal while the children were growing up to 
carry the title in the joint names of the husband and wife 
with right of survivorship, even though only two of the 
children were related by blood to the wife. When the time 
arrived, however, that the husband was taken seriously ill 
and was obliged to undergo an operation with the possibil¬ 
ity, even the probability, that death might not be too far 
off, the parties’ thoughts naturally turned to what would 
be a fair and equitable distribution of the property as be¬ 
tween the wife and mother of two of the children on the 
one hand, and all six of the children on the other hand. 
The wife and mother should be adequately provided for 
and so should the children; so the plan was evolved between 
the parents as set forth in the Will and the Agreement of 
October, 1941, and the other Agreement of June 25, 1942; 
the net result was a just and intelligent plan. 

The wife should receive a home and three-fourths of the 




rentals of the income-producing properties, the net rentals 
being between eleven and twelve thousand dollars annually 
(J. App. 61); the two sons should manage the properties; 
the elder of the two, Wilfred, to ‘‘have control of the 
bookkeeping and accounting of all rents and * * (to) be 
consulted on all repairs that were to be made in the main¬ 
tenance and upkeep of * * (the) property’’ (J. App. 6-7), 
and to receive one-fourtli of the rentals from the income- 
producing property; the younger son to “be manager and 
controller of the income of the property and * * and (to) 
have management of # * (the) income property and # * 
receive the sum of twenty-five dollars ($25.00) per week 
for such services subject to the advice and consent for re¬ 
pairs of his brother, Wilfred Schooler.” (J. App. 6-7). 
The two sons would manage and control the rental prop¬ 
erty during the lifetime of Sophie Schooler and to be com¬ 
pensated as above described. 

After the death of Sophie Schooler the above compen¬ 
sation would cease and all of the property would be di¬ 
vided in equal shares among the six children, four of whom 
were Louis’ by former marriages, the other two were both 
his and Sophie’s and all six of whom had been raised as 
one family by both Louis and Sophie. 

The plan is clear, the wishes and intention of the parties 
are clear, and the Agreement and obligations created by 
the parties are clear. It was a wise and equitable distribu¬ 
tion which we now ask the Court to recognize as legally 
binding on the appellees. 


(c) 

Considered as a trust for the benefit of the six children. 

If, for technical reasons, the October Agreement would 
seem to fall short of being an absolute consummated Deed 
or gift, then it can logically be held to be a Trust under the 
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terms of which Sophie Schooler and Wilfred Schooler have 
a life estate and the six children the remainder in fee as 
tenants in common. 

As has been stated before, Louis Schooler in his Will 
clearly stated as his intention that while he was bequeath¬ 
ing and devising all of his property to his wife, it was his 
“will and wish” during the lifetime of his wife she should 
enjoy the entire estate subject to the rights of Wilfred 
and Jack to certain financial payments, and that upon the 
death of the wife the property should be divided “into six 
(6) equal shares among all of my children, whether by this 
marriage or by former marriages .” (J. App. 7) (Italics 
supplied). 

So that no misunderstanding could arise he specifically 
described the “six children” by their respective names. 

When the agreement of October 9, 1941, is executed and 
acknowledged by both Louis and Sophie, reference is made 
to the prior execution ot' the Will, its contents are sum¬ 
marized and its most important paragraph provides “that 
for and in consideration of the execution of said Will and 
the duly attestation thereof, the party of the second part 
(Louis Schooler) that the will and wish clause of the Last 
Will and Testament of the said party of the second part 
(Louis Schooler) shall have become a part of this Agree¬ 
ment, and that the said party of the first part (Sophie 
Schooler) hereby agrees to carry out the said Will and 
wish as and if the same was a bequest of property belong¬ 
ing solely to the party of the second part, in which property 
the party of the first part (Sophie Schooler) shall only 
have a life estate.” The paper is under seal and acknowl¬ 
edged before a Notary (J. App. 5-7). Every element neces¬ 
sary to the creation of a Trust is present; the objects are 
certain and definite; the records in this case demonstrate 
there is no dispute as to the identity of the property men¬ 
tioned. See exhibits 3, 4, 5, 6, 11 and 16 (J. App. 86-107); 
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there is a clear interest and motive on the part of the parents 
in constituting the children as the objects of their bounty, 
and the language is quite clear that the desires of Louis 
Schooler and the understanding and undertaking of Sophie 
Schooler are so expressed as to “warrant the inference 
that it was designed to be peremptory on the donees.” (See 
Warner v. Bates, 98 Mass. 274, 'where the Court in dis¬ 
cussing precatory trusts said: 

“If the objects of the supposed trust are certain and 
definite; if the property to which it is to attach is 
clearly pointed out; if the relations and situations of 
the testator and the supposed cestui que trust are such 
as to indicate a strong interest and motive on the part 
of the testator in making them partakers of his 
bounty; and above all, if the recommendator or preca¬ 
tory clause is so expressed as to warrant the inference 
that it was designed to be peremptory on the donee, 
the just and reasonable interpretation is that a trust 
is created which is obligatory' and can be enforced in 
equity as against the trustee by those in whose behalf 
the beneficial use of the gift was intended.” 

The two children of the appellee, Sophie Schooler, for 
reasons that are not difficult to fathom are quite satisfied 
to leave the situation in status quo, the other four children 
are asking the Court to require Sophie Schooler to carry 
out the obligations imposed upon her so that their beneficial 
rights in the property may be recognized as was intended 
by their father and agreed to by their step-mother. The 
trust was created for their benefit and they have the right 
to affirm it and to enforce its execution. 

n 

Exclusion of the Evidence of Mary Reiskin and the 

Witness Brisker 

The original Complaint filed by the appellant, Wilfred 
Schooler, alone was primarily one for an accounting of the 
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rentals received by Sophie Schooler since the death of her 
husband and a judgment for the amount still due him of his 
one-fourth interest; paragraph 10 of said Complaint having 
alleged that he had been paid only $2929.50, although he 
was entitled to a much larger sum (J. App. 4). Appellee, 
Sophie Schooler, in her Answer stated that Wilfred 
Schooler “has by argument and persuasion acquired from 
the defendant, Sophie Schooler, at varying times and in 
varying amounts a total of $2929.50, and the defendant, 
Sophie Schooler, says that such payments were made 
merely to avert arguments which caused her much physical 
distress and harm, and to the return of which total sum 
she is justly entitled.” She added to her Answer a Coun¬ 
terclaim praying for a judgment against Wilfred Schooler 
for the said sum of $2929.50 theretofore paid by her to 
him “from time to time since July 30, 1942, on his repre¬ 
sentation of being entitled to same and to avert family 
arguments which resulted in mental distress and physical 
harm” to her (J. App. 14). 

In her paragraph 3 of her Answer to that part of the 
original Complaint which described the October Agree¬ 
ment, she says the Agreement “was signed by the defend¬ 
ant, Sophie Schooler by ‘her mark’ (Signature in Yiddish), 
she being unable to read or write English merely to please 
the whim of her seriously ill husband” (J. App. 12). 

Unfortunately the language used in the Will and Agree¬ 
ment could have been more felicitous. 

To show* Sophie Schooler’s interpretation of the Agree¬ 
ment in case some of its language is regarded by the Court 
as ambiguous; to show the intentions of both Louis and 
Sophie at the time they signed the Agreement; to rebut 
any suggestion that she had signed the Agreement “to 
please the whim of her seriously ill husband”; and to show 
that she had carried out that part of it that entitled Wilfred 



to his one-fourth interest by paying him almost three 
thousand dollars over a two year period, counsel for the 
appellants tendered certain evidence that was excluded by 
the Court, although proper proffer was made by counsel 
explaining the reason for the offer. 

While the appellant, Mary Reiskin, was on the stand the 
following colloquy occurred (J. App. 79-81): 

11 Q. Do you have any recollection of a conversation 
with vour mother subsequent to her moving into the 
house with reference to any agreement that she had 
made with vour father? 

‘ ‘ MR. WIENER: I object. 

“THE WITNESS: Yes. 

“THE COURT: The objection is sustained. 

“By Mr. Friedman: 

“Q. Do you remember what that conversation 
was? Don’t answer it until there is opportunity for 
objection. 

“MR. WIENER: I object. 

“THE COURT: The objection is sustained. 

“MR. FRIEDMAN: I would like to show bv this 

* 

witness, Your Honor, that some time after March 1, 
1942,1 believe about April, 1942, there was a conversa¬ 
tion between this witness and the defendant, Sophie 
Schooler, which took place in her home on 7th Street, 
Northwest, at which time Mrs. Schooler discussed the 
terms of the agreement that she had made, dated Oc¬ 
tober 9, 1941; that she was familiar with all the terms 
of the agreement, and that she, Mrs. Schooler, ex¬ 
plained them to this witness; that there was some 
further conversation at the same time at which this 
witness asked why she wasn’t included in the agree¬ 
ment, why the girls, rather, weren’t included in the 
agreement of October 9, 1941; and that the defendant, 
Mrs. Schooler, said: That is what my husband and I 
agreed on and that is what we w^ant; if you want to 
make any change, you will have to take it up with 
him but he won’t do it. 

“The reply was made to Mrs. Schooler that if that is 
what she and her husband wanted to be done with the 
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property, that that was satisfactory to her and she 
would abide by it. I make that tender. 

“By Mr. Friedman: 

“Q. Now, Mrs. Reiskin, directing your attention 
to some time in 1945, did you have a conversation with 
Mrs. Schooler, your mother, concerning the distribu¬ 
tion of the income from the income producing real 
estate? Did you have such a conversation? 

“MR. WIENER: I object. 

“THE WITNESS: Yes. 

“THE COURT: The objection is sustained. 

“By Mr. Friedman: 

“Q. Do you recall what that conversation was? 

* * A X do 

“MR. WIENER: I object. 

“THE COURT: The objection is sustained. 

“By Mr. Friedman: 

“Q. Don’t answer this question. Will you tell us 
what that conversation was? 

“MR. WIENER: Wait a minute; objection. 

“THE COURT: The objection is sustained. 

“MR. FRIEDMAN: I want to show, Your Honor, 
by the response to that question that this witness 
would testify that in 1945, approximately July or Au¬ 
gust, Mrs. Schooler came to the home of the witness, 
or the apartment of the witness, where she had moved 
very recently, and advised her that there was some dis¬ 
cussion about the 25 per cent that Wilfred was sup¬ 
posed to get; that the witness told Mrs. Schooler that 
Wilfred had been complaining that he hadn’t been re¬ 
ceiving his entire 25 per cent and that he could not get 
an accounting, and that there were different amounts 
given to him instead of some regular amount, or an ac¬ 
counting made to him; and that he wasn’t being fully 
advised as to the income and disbursements; and 
thereupon she then suggested to Mrs. Schooler that 
Mrs. Schooler pay him some certain amount, $75 each 
month, and that at the end of the year there would be 
an accounting of the difference between the $75 a 
month and the full 25 per cent that he was entitled to 
under the agreement; and that Mrs. Schooler agreed 


2S 


to that procedure and that subsequent thereto it was 
carried out until suit was filed. 

“The answer, of course, won’t go beyond the dis¬ 
cussion that took place. 

“Your Honor sustains the objection and will not 
allow the question? 

“THE COURT: Yes.” 

And just before the closing of the case the following 
transpired (J. App. 82-83): 

“MR. FRIEDMAN: Call Mrs. Brisker. 

‘ ‘ THE DEPUTY MARSHAL: She is not out here. 

“MR. FRIEDMAN: I expect her here momenta¬ 
rily. May I make the offer that I would make if she 
were here to avoid the necessity of bringing her in? 

“THE COURT: Call another witness. 

“MR. FRIEDMAN: She is going to be our last 
witness. 

“THE COURT: She is vour last witness? 

“MR. FRIEDMAN: Yes. 

“THE COURT: Make your offer. Has she been 
subpoenaed? 

“MR. FRIEDMAN: Yes, she was here for the last 
two days. 

“THE COURT: 

“She was subpoenaed? 

“MR. FRIEDMAN: Yes, sir, and she was here. 

‘ ‘ THE COURT: Make your offer. 


“MR. FRIEDMAN: I expect her to testify that 
some time in April or May, 1942, that Mrs. Brisker 
had a conversation with the defendant, Sophie 
Schooler, at her home on 7th Street, Northwest, and 
that at that time Mrs. Schooler recited the details of 
the agreement between herself and her husband, in 
the same manner as I have detailed them before; that 
she knew about it, that is, she detailed that Wilfred 
was to get 25 per cent, that her son was to get $25 a 
week; that she would hold the property during her 
lifetime and upon her death it would go to all six 
children; and that she did that by agreement dated 
October 9th. 
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“This witness is also an aunt, and she is a sister 
of Louis Schooler and the aunt to all six of the 
children. I expect that she would testify to those 
facts, Your Honor, and in addition to that that she 
would further testify that after the death of Louis 
Schooler that on a number of occasions Mrs. Sophie 
Schooler told her that she was living up to the agree¬ 
ment of October 9th and was giving Wilfred his one- 
quarter interest. 

“MR. WIENER: That will be subject to the same 
objection. 

‘ ‘ MR. FRIEDMAN: In the income producing 
property. 

“THE COURT: And the Court would sustain the 
objection. 

‘ ‘ MR. FRIEDMAN: And then there would be no 
necessity for her to be here. I offer by stipulation she 
would so testify, and the offer has been made.” 

It is the contention of the appellants that the above 
testimony was admissible under the principles laid down 
by the following cases: 

In the case of Harten v. Loftier, 29 App. D. C., 490 at 
page 502, this Court quotes with approval the following 
language from Lowber v. Bangs, 2 Wallace, 728, 737: 

“ Contracts, where their meaning is not clear are to 
be construed in the light of the circumstances sur¬ 
rounding the parties when they were made, and the 
practical interpretation which they, by their conduct 
have given to the provisions in controversy.” 

The Supreme Court of the United States in Old Colony 
Trust Company v. Omaha, 230 U. S. 100, at page 118, used 
the following language: 

“Generally speaking, the practical interpretation of 
a contract by the parties to it for any considerable 
period of time before it comes to be the subject of con¬ 
troversy is deemed of great, if not controlling in¬ 
fluence.” 
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And the Circuit Court of Appeals in Pitcairn et al v. 
American Refrigerator Transit Company (8 Circuit) 101 
F. (2d) 929 at page 937, certiorari denied, 30S U. S. 5G6, 
said: 


“Generally speaking, the cardinal rule of interpre¬ 
tation is to ascertain, if possible, from the instrument 
itself, the intentions of the parties and to give effect 
to that intention. Where there is obscurity or ambi¬ 
guity, however, the language used should be read in 
the light of all the surrounding facts and circum¬ 
stances, including the acts of the parties indicating 
what interpretation was placed upon it by the parties 
themselves. Contemporaneous exposition of the con¬ 
tract is entitled to great even controlling influence in 
ascertaining the intention of the parties.” 

And, finally, it is so well established that it needs no 
citation of authority that upon the making of the motion 
to dismiss upon the close of the appellants’ case, appellants 
are entitled to the most favorable construction of the 
evidence, and to all the inferences that may be deduced 
therefrom. The lower court erroneously failed to give 
such favorable construction to the appellants’ evidence. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
trial court should be reversed and the action remanded to 
the trial court with directions for a new trial or in lieu 
thereof to direct the trial court to enter a judgment for 
the relief requested by the appellants. 

Leo A. Rover, 

Southern Building, 
Washington, D. C. 

Harry Friedman, 

412 5th Street, Northwest, 
Washington, D. C. 

Attorneys for Appellants. 
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INTRODUCTORY STATEMENT 

This case is on appeal by the plaintiffs below from a 
judgment of the District Court of the United States for 
the District of Columbia in favor of the Appellees and 
dismissing the Complaint, the Court having made its 
Findings of Fact and Conclusions of Law in support of 
such judgment. (R. 15-16-17). The issue tried by the 
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Court below is plainly discernible from a reading of the 
Complaint (with three Exhibits attached) and the Answer 
thereto (R. 2 to 14a, inclusive). 

References in this brief to pages of the Joint Appendix 

are by the symbol “(R.)” followed by the page 

number of the Joint Appendix to Briefs. 

COUNTER-STATEMENT OF THE CASE 

Appellee, Sophie Schooler and her husband, Louis 
Schooler, prior to and at the time of his death, which 
occurred on July 30, 1942, owned as tenants by the entire¬ 
ties the ten parcels of improved real estate which are in 
controversy and which are described only by street ad¬ 
dresses in the 9th paragraph of the Complaint (R. 4). 
Significantly, the Complaint does not disclose the nature 
of the holdings. The first nine of these properties were 
so owned on October 9, 1941, when the said Louis Schooler 
executed a paper writing in the form of a will (R. 7). This 
paper writing, following the death of Louis Schooler, was 
merely filed in the Office of the Register of Wills for the 
District of Columbia; it has never been proved, or offered 
or admitted to probate and record as a will of either per¬ 
sonal or real property. In said paper writing the appellant 
Wilfred Schooler is named as a legatee, and is also nomi¬ 
nated as the executor thereof. The tenth property men¬ 
tioned by street address in paragraph 9 of the Complaint 
was acquired by the said Sophie Schooler and the said 
Louis Schooler, as tenants by the entirety, January 6, 1942. 

In the said paper writing in the form of a will the 
testator uses the personal and specific term “my estate” 
in the residuary clause thereof, which reads: 

“All the rest and residue of my estate (Italics sup¬ 
plied) both real, personal and mixed, I give, devise, 
and bequeath to my beloved wife Sophie Schooler . . .” 

He continues in said clause, using precatory terms— 
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“and it is my will and wish that during the lifetime 
of my beloved wife, one-fourth of the net income from 
the real estate that is rented as income property shall 
be paid to my son, Wilfred Schooler, . . . and the 
said Wilfred Schooler, shall have control of the book¬ 
keeping and accounting of all rents and shall be con¬ 
sulted on all repairs that are to be made. ...” 

and names Jack Schooler, another son, for the considera¬ 
tion therein named, to 

“act as manager in the collections and maintenance 
of the rent income property, subject, however, to the 
above control of my son, Wilfred” ... (R. 7-8) 

At a later date (after the said Louis Schooler had re¬ 
turned to his home from the hospital where he had signed 
the paper writing in the form of a will) the witness Feld¬ 
man’s “best guess” as to such date being that it was 
“a week or ten days” after October 9, 1941 (R. 54) a 
paper writing in the form of an agreement was signed by 
Louis Schooler and Sophie Schooler (R. 5). This paper 
and the one in the form of a will above alluded to, were 
drawn by an attorney who at the time had engaged in the 
practice of law for a period of 20 years (R. 46), and who 
was requested by the appellant Wilfred Schooler to come 
to the Hospital where Louis Schooler was a patient (R. 54). 
This paper writing in the form of an agreement bearing 
date of October 9, 1941, but not executed until a week or 
ten days later, after repeating somewhat inaccurately the 
wording of the so-called will, recites as the specific con¬ 
sideration therefor “the execution of said will and the 
duly attestation thereof”, and in its “premise clause” 
says: “Whereas Louis Schooler gave all of his properly 
(italics supplied) (R. 6). 

In the course of appellants’ presentation of the case in 
the lower Court it became apparent that the real prop¬ 
erties referred to in paragraph 9 of the Complaint were 
properties held as tenants by the entireties, and immedi¬ 
ately upon the death of Louis Schooler these properties 





4 


were in the sole ownership of the appellee, Sophie Schooler, 
as survivor. Therefore, it is to be observed, that as a 
matter of law, and as a matter of interpreting the phrases 
“his property” in the so-called agreement, and “my 
estate” in the alleged will, the properties referred to in 
paragraph 9 of the Complaint are not those comprehended 
by the statements in the Exhibits annexed to the Complaint. 

In this connection it is to be noted that appellants 
have labeled the real estate referred to in paragraph 9 of 
the Complaint in various ways: They claim; first, That it 
is the property to which Louis Schooler had reference 
when in his alleged Will (Exhibit “B” to Complaint) 
(R. 4) he referred to “my estate”; second, in the Com¬ 
plaint (R. 3) the reference is to “income producing real 
estate belonging to the defendant, Sophie Schooler, and 
the late Louis Schooler”; and finally, in Appellant’s 
Statement of the case in this Court, the reluctant reference 
is to “properties owned by Schooler and the appellee 
Sophie Schooler, as tenants by the entirety . . .” (Brief 
of Appellants, p. 3). 

In paragraph 2 on page 6 of the Brief of Appellants 
the reference is to property which “he” (Louis Schooler) 
purchased and had the title taken in his own and his wife’s 
names as tenants by the entirety. This statement should 
properly read: 

“That they (Sophie Schooler and Louis Schooler) 
purchased additional real estate, title to which was 
taken in their names as tenants bv the entiretv.” 
(R. 60) 

The remaining sentence in this paragraph, reading as 
follow’s: 

“The record does not show that the appellee, 
Sophie Schooler, ever had any income of her own or 
any assets or property other than that owned by her 
husband”. 
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is entirely unjustified. At the hearing in the lower 
Court (R. 71) Mrs. Schooler testified (having been called 
as a witness for the appellants) and being questioned by 
counsel for appellants: Q. Mrs. Schooler, you and your 
husband were married about 30 years at the time he died? 
A. Yes, I believe so, yes. Q. And when you and he were 
married, he had four small children? A. Four from him¬ 
self. Q. From three or four years of age up to eleven? 
A. Four to twelve, and he didn’t h-ave nothing in the 
world (italics supplied). 

And on page 21, paragraph 3, of the Brief for Appel¬ 
lants appears this enlightening admission: 

“Louis Schooler and his wife (italics supplied) had 
accumulated the property in question.’’ 

The record does not disclose what material wealth the 
appellee Sophie Schooler brought to this marriage. Per¬ 
haps appellants had good reason for refraining from mak¬ 
ing inquiry along this line. 

On page 6, paragraph 3, of the Brief for Appellants it 
is stated that “On October 9, 1941, Louis Schooler and 
the appellee, Sophie Schooler,' agreed to. the terms of his 
will”. This implies that the alleged will was not the result 
of independent action by Louis Schooler arising from his 
own free volition but was a jointly agreed upon paper 
writing. There is nothing in the record to support this. 
It is also erroneous for appellants to state that the alleged 
agreement was executed on October 9, 1941. Admittedly, 
(paragraph 4, page 6 of Brief for Appellants) it was exe¬ 
cuted at a later date. Neither of these paper writings can 
have legal application to the properties held as estates by 
the entireties. 

On page 7, paragraph 2, of the Brief for Appellants a 
statement appears that “pursuant to the terms of the 
agreement of October 9, 1941” Sophie Schooler did certain 
things. This is inaccurate and not supported by the 
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record. Sophie Schooler most definitely did not act in pur¬ 
suance of the agreement of October 9, 1941. In fact, 
the trial Court found specifically—No. 4 of Findings of 
Fact (R. 16) tfrat no moneys were paid by Sophie Schooler 
to Wilfred Schooler pursuant to any legal obligation. 

In the next to last paragraph on page 10 of the Brief 
for Appellants, it is alleged that the book kept by the 
appellee, Sophie Schooler, shows that the properties de¬ 
scribed in paragraph 8 (probably intending the reference 
to be to paragraph 9) of the Complaint are the income- 
producing properties owned by Louis Schooler and the 
Appellee Sophie Schooler. On the contrary, however, the 
book shows some bookkeeping records pertaining to prop¬ 
erties solelv and exclusively owned bv Sophie Schooler bv 
virtue of her being the surviving member of tenancies by 
the entireties. 

The record in this case discloses, as is hereinafter more 
specifically recited, that at the conclusion of the opening 
statement by counsel for appellants in the Court below 
(R. 21) a motion for judgment for the defendants was 
made, and that the Court below’, w’hile overruling the mo¬ 
tion, indicated that it was doing so in order to give appel¬ 
lants an opportunity to present their case in full, and 
with leave to the defendants to renew’ the motion at the 
conclusion of plaintiffs’ case. 

In granting such renewed motion at the conclusion of 
Appellants’ case, the trial court actually had before it, 
though provisionally received in part, appellants’ entire 
case, and manifestly concluded therefrom that the appel¬ 
lants had failed to establish a right to relief on any of 
the theories advanced by them. 

STATEMENT OF POINTS 

1. The Trial Court ruled correctly in striking the testi- 
mony and exhibits w’hich had been admitted in evidence 
provisionally, and in entering judgment for the appellees. 
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2. The Trial Court ruled correctly in excluding evi¬ 
dence which purported to show the construction placed by 
the appellee, Sophie Schooler, on the paper writing dated 
October 9, 1941. 

SUMMARY OF ARGUMENT 

1. The paper writing of October 9, 1941, did not dis¬ 
pose of the properties held by the appellee Sophie Schooler 
and her husband as tenants by the entireties. Said paper 
writing did not constitute a deed or a gift; neither did it 
establish a trust. 

2. There is nothing to indicate that the Trial Court 
considered the paper writings relied upon to be legally 
effective instruments; on the contrary it is manifest that 
the Trial Court concluded correctly that the paper writings 
involved were not legally efficacious to consummate the 
purposes attributed to them by appellants; there was 
therefore nothing to interpret or explain. 

ARGUMENT 

I. The Agreement Bearing Date of October 9, 1941, Did 
Not Dispose of the Properties Owned by Sophie 
Schooler and Louis Schooler as Tenants by the En¬ 
tireties. 

The alleged will of Louis Schooler which is merely a 
paper writing in the form of a will which has never been 
offered for probate or record, purports to devise and be¬ 
queath to his wdfe, the appellee Sophie Schooler, 

# * all the rest and residue of MY ESTATE (italics 
supplied) both real, personal and mixed * * *” 

after first making provision for payment of debts-and 
funeral expenses. It then adds that it is the will and 
wish of the maker of this paper writing that one-fourth 
of the net income from the real estate that is rented as 
income property shall be paid to the son, Wilfred 
Schooler, etc. 

Assuming that the paper writing is a valid testamentary 
document, it manifestly refers to, and legally can only 
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refer to, the sole and separate estate of Louis Schooler. 
The properties held by the entireties AND IT IS TO BE 
REMEMBERED THAT ALL OF THE PROPERTIES 
INVOLVED IN THIS CASE WERE HELD BY THE 
ENTIRETIES are not subject to being devised by Louis 
Schooler. (Fairclair r. Forrest, 76 U. S. App. D. C. 197, 
130 Fed. 2d 829, certiorari denied 318 U. S. 756). It is too 
well established to require further citation of authority, 
and in fact appellants concede, that Louis Schooler could 
not dispose of these properties without the concurrence of 
the appellee Sophie Schooler—that Louis Schooler was 
without power to separately destroy the characteristic of 
survivorship which attaches to property held by husband 
and wife as tenants by the entirety. Faced with this 
obstacle, appellants state that the husband and wife did 
in fact act concurrently and did in fact dispose of their 
properties by virtue of the paper writings involved, par¬ 
ticularly the one bearing date of October 9, 1941. Their 
claim is that this paper writing destroyed the tenancies 
by the entireties and created in the appellee Sophie 
Schooler a life tenancy with vested remainder in the six 
children, the remainder to take effect upon the death of 
the life tenant. In other words, they maintain that it is a 
deed, adding however, that if not a deed then it is a gift, 
and if not a gift, that a trust has been established. As 
proof of their contentions they offered (1) the paper 
writing bearing date of October 9, 1941; (2) the paper 
writing felicitously referred to as a will; and (3) a further 
paper writing dated June 25, 1942 signed by the appellant 
Wilfred Schooler and the appellees Sophie Schooler and 
Jack Schooler. This last paper writing was signed thirty- 
five days before Louis Schooler died, but he is not a party 
to it. Also offered by appellants were alleged statements 
of one of the additional parties plaintiff and a third 
party who would testify to conversations they had -with 
appellee Sophie Schooler with reference “to any agree¬ 
ment she had with Louis Schooler”. This oral testimony 
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was excluded by the Trial Court; the various paper writ¬ 
ings were examined by the Trial Court and then stricken 
upon motion made at the conclusion of appellants’ case. 
It will be observed in this connection that the Trial Court 
apparently felt justified in granting a motion for judgment 
at the conclusion of appellants’ opening statement. In re¬ 
sponse to the motion, the Trial Court stated (R. 26-27): 

“I think you are right and that is the way I under¬ 
stand it, but I think perhaps that it will be better if 
I hear the plaintiff’s case. You may have an oppor¬ 
tunity to present your motion again at that time.” 

(a) Considered as a deed 

Taking appellants’ contentions in their respective order 
we come first to a consideration of whether the paper 
writing bearing date of October 9, 1941 can be said to be 
a deed. It is correct that no rigid form of deed is required 
but this does not mean that certain rules are thus dis¬ 
pensed with and that any paper writing can be given the 
sanctity of a deed. The statute Sec. 301 Title 45 (D. C. 
Code, (1940 Ed.)) states that: 

“The following form or forms to the like effect 
shall be sufficient, and any covenant, limitation, re¬ 
striction, or proviso allowed by law may be added, 
annexed to, or introduced in the said forms. Anv 
other form CONFORMING TO THE RULES 
HEREIN LAID DOWN (italics supplied) shall be 
sufficient.” 

An examination of the rules indicates the necessity for 
(1) names of grantor and grantee (2) a recital of the con¬ 
sideration (3) a “granting clause” and (4) a description 
of the property. It is also significant that in the various 
forms set out in the Code each deed is described as such 
in the heading of the paper such as “Fee Simple Deed”, 
“Deed of Life Estate”, etc. The necessity for a “grant¬ 
ing clause” is referred to in our Code under “Interpreta¬ 
tion of Instruments” Section 202 Title 45 (I). C. Code, 
(7040 Ed.)) wherein it is stated: 
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“The word ‘grant’ and the phrase ‘bargain and 
sell’ or any other words purporting to transfer the 
whole estate shall be construed to pass the whole 
estate and interest in the property described, unless 
there be limitations or reservations showing a differ¬ 
ent intent.” 

The paper writing involved does not conform to the rules 
laid down and therefore did not legally convey title. 

The intention of the parties to make a deed is entirely 
lacking. It is to be remembered that the paper writing 
bearing date of October 9, 1941, as well as the so-called 
will and paper writing of June 25, 1942, were prepared 
by an attorney at law of twenty years’ experience at 
the time, and if it had been the intention of the parties to 
make a deed it would have been a simple matter to do so 
in the form and manner usual and customary. It is also 
to be remembered that Louis Schooler was not a stranger 
to real estate transactions. It is fair to assume he knew, 
in a general why at least, what a deed was and in a general 
way was familiar with the requirements of a deed. He 
even had knowledge of “straw” parties (R. 60; Appellants’ 
Brief, p. 6). Combining the knowledge of attorney and 
client, could it be maintained reasonable that thev would 
attempt to effect a transfer of the properties involved by 
the paper writing which bears the date of October 9, 
1941? It is submitted that to conclude so would be un¬ 
reasonable. 

But let us examine the matter of intention a bit further. 
Appellants state that the paper writing and alleged will 
operated as a deed, the legal effect of which was to sever 
the tenancies by entireties and create new separate 
estates—a life estate in appellee Sophie Schooler with re¬ 
mainder to the children. Such severance would have taken 
place immediately—during the lifetime of the parties— 
and assuming such to be the case, then if Sophie Schooler 
had predeceased Louis Schooler, the remainders would 
have vested in possession in the children, leaving Louis 
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Schooler completely without title or interest in the prop¬ 
erties. It is clear from an examination of the writings 
as well as a consideration of Schooler’s age and infirm 
condition that he had no intention of creating such a situa¬ 
tion. Further, if Louis Schooler had intended to deed 
away his properties, and if the paper writing was a deed, 
why then did Louis Schooler apparently seek to dispose 
of the very same properties by a will—an intrument which 
would take effect NOT IMMEDIATELY but only upon 
his death ? Would Schooler, old and ill, dispose of all of 
his properties during his lifetime, and leave himself in the 
unhappy plight where he would be dependent for his com¬ 
forts, care and attention, in direct proportion to the gen¬ 
erosities and gratuities of his children? It is completely 
contrary to human nature that he should do so. On the 
contrary, a fair assumption would be that the strange con¬ 
glomeration of papers involved are the off-spring of a fer¬ 
tile imagination inspired by the realization that if Louis 
Schooler had been confronted with a present deed or any 
other document which would divest him of his estate during 
his lifetime, he would have refused to execute it. 

Aside from the content of the paper itself which it is 
felt falls far short of the requirements of a deed, and 
aside from a consideration of the intention of the parties, 
there is the very important matter of the delivery of the 
paper. It is conceded that delivery is essential Sec. 501 
Title 45 (D. C. Code (1940 Ed.)) and appellants recognize 
there was no actual delivery of the paper writing. The 
appellant Wilfred Schooler (R. p. 28) stated he learned 
about it sometime in the latter part of November, 1941, 
but did not see it. Apparently it was found among the 
effects of the deceased Louis Schooler. It is urged, how¬ 
ever, that no actual delivery is necessary; that no particu¬ 
lar form or ceremony is required to constitute delivery, 
and that there was a delivery in this case under the theory 
of the case of Walker v. Warner, 31 App. D. C. 76. In 
that case, however, there was actual manual delivery of a 
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formal deed properly drawn and conforming to all legal 
requirements and labeled “Deed”, but the grantee did 
not record it and permitted the grantor to obtain the reve¬ 
nue from the property while she still lived. Appellants 
quote the Court correctly, 

“That no particular form or ceremony is essential 
to the effective delivery of a deed. Words or acts 
showing an intention that the deed shall be complete 
and operative constitute a good delivery.” 

But the Court also stated at page 89 of its opinion that 

“The intent of the parties is to be determined by 
what occurred at the time of the transaction”. 

In the cited case the circumstances attending the actual 
execution and manual delivery of the deed showed beyond 
any doubt it was the intention to convey. In the present 
case, however, it is respectfully submitted there was no 
evidence of delivery or of intention to make delivery and 
the case of Walker v. Warner, supra, is therefore readily 
distinguishable. 

# 

Facts and circumstances which have been held sufficient 
to constitute actual or constructive delivery of a deed are 
exceedingly numerous and varied, but it appears settled 
that delivery is not complete until the grantor has so 
dealt with the instrument as a means of divesting his title 
as to lose all control over it and place it beyond the right 
of recall. It is required that the grantor unequivocally 
indicate it to be his intention that the instrument shall 
take effect as a conveyance of property in order to have it 
produce that result (Safford v. Burke, 223 N. Y. S. 626; 
Springhorn v. Springer, 75 Montana 294, 243 P. 803, de¬ 
cided by Sup. Ct. of Montana 1926). 

The above cited case of Safford v. Burke is authority 
for the proposition that where a deed is found in the 
possession of grantor the burden is upon the party claim¬ 
ing under the deed to produce before the Court satisfactory 
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evidence to overcome the presumption of non-delivery aris¬ 
ing from the possession of the deed by the grantor, or in 
other words, that the burden is on such party to satisfy 
the Court by evidence that a delivery had been made by 
the grantor to the grantee. To like effect is Cassidy v. 
Holland, 27 S. D. 287. 

Under the law and the evidence, it is submitted that 
appellants have fallen far short of establishing a delivery. 

Appellants allude to the paper writing of June 25, 1942, 
but since their trial counsel admitted in open Court that 
he was not too certain himself u'hy this was entered into 
(R. 19), discussion of it seems hardly necessary other than 
to declare that it was nothing more than a last desperate 
abortive attempt to impress upon the appellee, Sophie 
Schooler, an obligation which did not exist. Louis 
Schooler was near death when this document was executed; 
his near-widow Sophie Schooler could not read (R. 66, 69). 

So far as the testimony of acts and conduct of Sophie 
Schooler are concerned which appellants contend show a 
recognition of the rights of Wilfred Schooler and actual 
payments of money to him out of income from her solely 
owned properties, such acts are entirely compatible with 
a desire of this aged woman to avoid arguments and lia- 
rassments which destroyed her health and happiness. Xo 
matter what motive may have inspired the payments— 
even if made under a misapprehension of her legal rights 
and obligations—it is of no significance and does not form 
a legal base upon which appellants can predicate their 
claims. The trial Court, in its Findings of Fact (R. 16) 
specifically found—Finding Xo. 4— 

“That no moneys were paid by Sophie Schooler, or 
her agent, to the plaintiff Wilfred Schooler pursuant 
to any legal obligation so to do.” 

It is also significant that appellant Wilfred Schooler 
failed to assume the rights he claims accrued to him under 
the so-called will. The testimony adduced at the hearing 
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in the Court below did not show that Wilfred Schooler per¬ 
formed any of the duties or services for which he was to 
get the stipend mentioned in the ineffectual paper writings 
which constitute the exhibits to the Complaint. He con¬ 
trolled no bookkeeping; did no accounting; and was not 
consulted as to repairs. He received money from his 
mother, the appellee Sophie Schooler, from time to time, 
which, however, came from income from her solely owned 
properties. There was no evidence that any money so 
given by Sophie Schooler to Wilfred Schooler was from 
the income or principal of any devisable estate of the late 
Louis Schooler of which she was the beneficiary. The 
appellee, Sophie Schooler, was manager of her own prop¬ 
erties—those which during the lifetime of the late Louis 
Schooler had been held by her and by him as tenants by 
the entireties; she used Jack Schooler to keep certain 
accounts and to collect some of the rents for a short 
period; and, after he entered the Army in February, 1943, 
she had as her agent in regard to such properties Edward 
P. Schwartz, Incorporated, operators of a large real estate 
and property management office (R. 69). 

(b) Considered as a gift 

Appellants next characterize the paper writing bearing 
date of October 9, 1941, and the alleged will, as constituting 
a gift. In effect, their position is re-stated with the excep¬ 
tion that they urge consideration is not necessary, although 
they have argued similarly with respect to the alleged deed. 
In the latter instance it is maintained consideration is not 
necessarv because the instrument is under seal; thev now 
urge consideration is not necessary because the transaction 
is a gift. 

Now the essentials of donative intent and delivery are 
present in a gift, and we therefore refer to our previous 
discussion with respect to these elements. It is well estab¬ 
lished that in order to be effective a gift must go into im- 
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mediate and present effect and be fully executed, so that 
the question arises again, did Louis Schooler intend to 
divest himself of all of his estate during his lifetime, and 
if he did, what then was the purpose of the alleged will 
which purported to divest him of his interests, not im¬ 
mediately, but at the time of his death? 

As to the question of necessity for actual consideration 
to support the paper writing bearing date of October 9, 
1941, which was under seal, it is felt the question is un¬ 
determined in this jurisdiction. But it is clear that at 
common law it has always been permissible, in equity, to 
inquire into the consideration of a sealed instrument or 
to show a failure of consideration, (Branch v. Richmond 
Cold Storage, 132 S. E. 848; Snyder v. Jones, 38 Md. 542) 
and in the light of the remedy sought by appellants it is 
believed that inquiry into consideration is pertinent and 
permissible. The imputed consideration for the paper 
writing bearing date of October 9, 1941, is the execution of 
the so-called will, but the paper writing was executed at 
least a week or ten days after October 9, 1941 (R. 54), thus 
constituting only a past consideration which is legally in¬ 
sufficient. There is also a complete failure to show that 
appellee Sophie Schooler obtained anything by virtue of 
the alleged will, so that there is also a failure of con¬ 
sideration. 


(c) Considered as a trust 

Appellants observe, conservatively, that if for technical 
reasons the October paper writing would seem to fall short 
of being an absolute consummated deed or gift, then it can 
logically be held to be a trust under the terms of which 
Sophie Schooler and Wilfred Schooler would have certain 
life estates and the six children the remainder in fee as 
tenants in common. Appellants do not state what kind 
of trust is claimed. Certainly it is not an implied trust, 
either resulting or constructive, and since it is by no 
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stretch of the imagination charitable or public, it is 
assumed that an express private trust is claimed. Again, 
we come to the matter of intention. 

The intention to create a trust must be clear (Dahlgren 
v. Dahlgren, 55 U. S. App. D. C. 52; 1 F. (2d) 755, cert, 
den. 266 U. S. 626, 45 Supreme Ct. 125, 69 L. Ed. 475) 
although no precise form of words is necessary. The 
arguments advanced previously in the discussion of inten¬ 
tion to make a deed are equally applicable here. Appel¬ 
lants state (Appellants’ Brief 23) that it was clearly the 
intention of Louis Schooler that during the lifetime of 
his wife she would enjoy the entire estate subject to the 
rights of Wilfred and Jack to certain financial payments 
and that upon the death of the wife the properties would 
be divided. This entirely overlooks the factor of Sophie 
Schooler dying before Louis Schooler, in which event, as 
pointed out, Louis would be left to the mercies of his chil¬ 
dren, tender or otherwise. This could not possibly have 
been his intention. The fact of the execution of the paper 
writing called a will indicates his intention to dispose of 
his property in the future—at the time of his death only. 
Again, if a trust had been intended there was no reason 
whatsoever for going about it in this manner. An attorney 
at law of twenty years’ experience at the time had been 
retained for the express purpose of drawing this paper 
and alleged will although by whom retained is not quite 
clear. The attorney, (R. 54) stated, in response to the 
question: 

Q. “Who gave you instructions, or what was the 
occasion and how were you requested to come to take 
notes for the so called will? Who made the request? 

A. “I believe Mr. Wilfred Schooler called.” 

« 

Since the paper writing bearing date of October 9, 1941, 
was discussed at the same time it is fair to conclude that 
the attorney was also retained by Mr. Wilfred Schooler 
to prepare it. If a trust had been intended a declaration 
of trust and covenant to convey would have been executed. 
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There was no reason for going about it in the manner 
alleged. It is without explanation unless we surmise 
that Wilfred Schooler, recognizing that his father would 
not part with his interests in the properties during his life¬ 
time, and also realizing that upon his father’s death the 
real estate held by the entireties would become the sole 
and separate property of his step-mother, made a desper¬ 
ate effort to thwart this through machinations readily dis¬ 
cernible. It is difficult to place any other interpretation 
upon the circumstances and the documents involved, in¬ 
cluding the paper writing of June 25, 1942, which last 
mentioned paper was executed just thirty-five days before 
Louis Schooler died. (R. 56) 

The only case cited by appellants in support of the so- 
called agreement bearing date of October 9, 1941, being 
held to be a trust is Warner v. Bates, 98 Mass. 274 (de¬ 
cided in 1867, by the Supreme Judicial Court for Suffolk 
County). We believe this case is authority for and sup¬ 
ports a trust which has been created by apt and technical 
words in a will, which will has been duly proven, and 
admitted to probate and record. It is submitted that the 
case of Warner v. Bates is readily distinguishable from 
the case before this Court. 

A trust of the nature alleged must appear in writing 
with “absolute certainty as to its nature and terms, before 
the Court can undertake to execute it.” (McCartney v. 
Fletcher, 11 App. D. C. 1, l. c. 19) And, in this same case— 

“While no precise form of words is necessary to 
create a trust, the intention must be clear. The fact 
that a trust in lands is created must be not only mani¬ 
fested and proved by a writing properly executed, but 
must also be manifested and proved by such a writing 
what the trust is. The declaration of trust, whether 
written or oral, must be reasonably certain in its ma¬ 
terial terms, and this requisite of certainty includes 
the subject-matter or property embraced within the 
trust, the beneficiaries or persons in whose behalf it is 






IS 


created, the nature and quantity of interest which they 
are to have, and the manner in which the trust is to 
be performed. If the language is so vague, general, 
or equivocal that any of these necessary elements of 
the trust are left in real uncertainty, then the trust 
must fail. No particular technical words need be 
used; even the words ‘trust’ or ‘trustee’ are not 
essential; any other words which unequivocally show 
an intention that the legal estate was vested in one 
person, but to be held in some manner, or for some 
purpose on behalf of another, if certain as to all other 
requisites, are sufficient.” 

In Tschiffdy v. Tchiffelij (70 App. D. C. 386, 107 F. (2d) 

191) the Court stated: 

“To satisfy the statute (Statute of Frauds) the 
writing must disclose the existence and terms of the 
trust and must not be equivocal, that is, equally con¬ 
sistent with the existence of some other type of obli¬ 
gation.” 

And in the same case, the Court quoted with approval: 

“But a paper which admits rights in another which 
are explainable on other grounds than the existence 
of a trust will not do. The writing must by fair inter¬ 
pretation state the presence of an equitable interest 
bv wav of trust, and not merelv the existence of some 
actual or prospective beneficial interest in the land or 
some ill-defined duty of a moral or legal character.” 

And, 

“It is essential to the creation of a trust that the 
declaration must make reasonably certain its material 
terms, and that these terms include: First, the sub¬ 
ject-matter or property embraced within the trust; 
second, the beneficiaries in whose behalf the trust is 
created; third, the nature and quantity of the interests 
which they are to have; and fourth, the manner in 
which the trust is to be performed.” 

And, 

“While the writing need not be framed for the 
express purpose of declaring a trust, it must not only 
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show that there is a trust, but what it is, since the 
trust must be manifested and proved by the writing.” 

Considered in the light of these requirements, it is sub¬ 
mitted that none of the paper writings involved, nor any 
combination of them, constitute a trust. 

II. Exclusion of the Evidence of Mary Reiskin and the 

Witness Brisker. 

The Trial Court ruled correctly in excluding evidence 
which purported to show the construction placed on the 
paper writing bearing date of October 9, 1941, by the ap¬ 
pellee, Sophie Schooler, for the following reasons: 

(a) The actual purpose of the proffered testimony was 
to create an estate by parol, appellants recognizing the 
obvious deficiencies of the paper writing. But this would 
be violative of the Statute of Frauds. Sec. 303 Title 12, 
D. C. Code (1940 Ed.), Sec. 106 Title 45, D. C. Code (1940 
Ed.) 

(b) The testimony offered by the witnesses was prop¬ 
erly excluded because it embodied substantive evidence of 
a transaction between the surviving party and a deceased 
person and since such surviving party could not herself 
testify to such transaction (Sec. 302 Title 14, D. C. Code 
(1940 Ed.), it certainly could not be shown by a hearsay 
report. 

(c) Since it is apparent that the Trial Court considered 
the paper writings ineffectual as a matter of law to con¬ 
summate the purposes for which appellants alleged they 
were executed, evidence to reduce to certainty alleged 
vagueness and ambiguities is irrelevant and immaterial. 
In addition the fact of actions of the appellee, Sophie 
Schooler, is immaterial unless appellants can show they 
were in pursuance of a legal obligation. This, it is sub¬ 
mitted, they have failed utterly to do. 
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CONCLUSION 

The trial Goiftrt properly found that all of the property 
involved was ^ owned by Louis Schooler and Sophie 
Schooler, his wife, as tenants by the entireties; that upon 
the death oPLouis Schooler the sole and exclusive owner- 
4 ship thereof vested in Sophie Schooler; that there was no 
. evidence to establish in appellants, or any of them, any 
right, title, or interest of any nature or description in or 
to said properties; that no moneys were paid by Sophie 
Schooler to Wilfred Schooler pursuant to any legal obli¬ 
gation; and that upon all of the evidence, the plaintiffs 
failed to sustain the burden of proof (R. p. 15 and 16). 

The Federal Rules of Civil Procedure, Rule 52 (a) pro¬ 
vides : 

“Findings of fact shall not be set aside unless 

clearly erroneous and due regard shall be given to 

the opportunity of the trial court to judge the eredi- 

bilitv of the witnesses”. 

• 

It is submitted that the Findings of Fact in this case are 
proper and amply supported by the record. Since they 
manifestly are not “clearly erroneous”, they should not 
be disturbed ( Smith v. Fletcher, 80 U. S. App. D. C. 263; 
Elm Corporation v. E. M. Rosenthal Jewelry Co., decided 
May 26, 1947,.U. S. App. D. C. 

It is respectfully submitted that the judgment of the 
Trial Court should be affirmed. 
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